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THE PARTIES AND THEIR REPRESENTATIVES

The Claimants in this arbitration are Khan Resagrice., an entity incorporated in Canada
(“Khan Canadd’), Khan Resources B.V., an entity incorporatedha Netherlands Khan
Netherlands’), and CAUC Holding Company Ltd, an entity incorpted in the British Virgin
Islands (‘CAUC Holding”) (collectively “Khan” or “Claimants”). The Claimants are
represented by Messrs. lan A. Laird and Henry Gn&t, and Ms. Ashley Riveira of Crowell
& Moring LLP, 1001 Pennsylvania Avenue, N.W., Wamjidbn, D.C. 20004-2595, U.S.A.

The Respondents are the Government of Mongolaoyernment’ or “Mongolia”) and
MonAtom LLC, an entity incorporated in Mongolia MbnAtom”) (collectively
“Respondents; collectively with the Claimants,Parties”). The Respondents are represented
by Messrs. Michael Davison, Laurent Gouiffes, Marlurgstaller, and Thomas Kendra of

Hogan Lovells (Paris) LLP, 61, avenue Kléber, 75R4a6is, France.

PROCEDURAL HISTORY

By a Notice of Arbitration dated 10 January 201Mdtice of Arbitration”), the Claimants
commenced these proceedings against the Respommlestgant to Article 12 of the Founding
Agreement for the Creation of a Company with Limitdgability (“Founding Agreement),*
Article 26 of the Energy Charter TreatyECT” or “Treaty”), Article 25 of the Foreign
Investment Law of Mongolia dated 10 May 199Bdfeign Investment Law’),? and Article 3
of the 2010 Arbitration Rules of the United Natiobemmission on International Trade Law
(“UNCITRAL Rules”).?

In the Notice of Arbitration, the Claimants appeiitMaitre L. Yves Fortier CC, OC, QC as
arbitrator. By letter dated 18 February 2011, tlesgondents appointed Dr. Bernard Hanotiau
as arbitrator. On 30 March 2011, the co-arbitragggointed Mr. David A. R. Williams QC as

the presiding arbitrator.

On 13 July 2011, following an exchange of corresigmce between the Parties in May and
June 2011, and a procedural telephone conferen2@ dane 2011, the Tribunal circulated for
the Parties’ comments the minutes of the procedeiference, the draft Terms of

Appointment, and a draft Procedural Order No.1. Ttibunal also informed the Parties of the

appointment of Mr. Epaminontas Triantafilou, Ledgabunsel at the Permanent Court of

1

2

3

Exhibit R-1/ C-16A.
Exhibit CLA-8/ R-17.
Notice of Arbitration, paras. 12-13.
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Arbitration (“PCA”), as Secretary to the TriburialMr. Triantafilou confirmed his
independence and impatrtiality by letter dated 1¢ 2011. By e-mail dated 4 May 2012, the
Tribunal appointed Ms. Olga Boltenko, Legal Couretethe PCA, to replace Mr. Triantafilou
as Secretary to the Tribunal as of 1 June 2012.

On 21 July 2011, the Respondents submitted theinddlandum on Bifurcation.

On 26 July 2011, the Tribunal issued Procedurale©mdo. 1, setting forth, among other
procedural matters, a timetable for submissionsaaddte for the hearing on bifurcation of the
proceedings.

On the same date, the Tribunal circulated a fiedlizersion of the Terms of Appointment to
the Parties. Article 4 of the Terms of Appointmeeascribes the applicable procedural rules as

follows:

4.1 In accordance with Article 26 of the Treaty article 12 of the Founding Agreement, the
parties agree that the proceedings shall be coedustder the UNCITRAL Arbitration Rules
2010.

4.2 For issues not dealt with in the UNCITRAL Arbiion Rules 2010, the Tribunal shall
apply the rules that the Parties have agreed uppothe absence of such agreement, the

Tribunal shall apply the rules it deems appropfiate

The Parties elected English as the language dfraibn and Paris as the place of arbitration.

The PCA was chosen to act as Registry.

In accordance with Procedural Order No. 1, thei€arhade submissions on bifurcation in the
course of July, August, and September 2011. A hgaon bifurcation was held on
19 September 2011 in Paris. The Parties submittesi-lpearing briefs on bifurcation on
26 September 2011.

By letter dated 4 October 2011, the Respondentsrivdd the Tribunal, and the Claimants
confirmed, that the Parties had reached agreemerth® procedural issues that had been
submitted for determination by the Tribunal duritige hearing on bifurcation. More

specifically, the Parties agreed “to having alltleé [c]laims heard and resolved in a single,

consolidated proceeding before this Tribunal” artd thaving the Tribunal hear all of

The Parties had previously agreed to case astrition by the PCA and to the appointment as $amgréo
the Tribunal of a member of the PCA's staff: dee €Claimants’ e-mail to the Tribunal of 30 June 2@hd
the Respondents’ e-mail to the Tribunal of 1 JW¢ P

Procedural Order No. 1, para. 2.
Terms of Appointment, para. 4.

Terms of Appointment, paras. 7, 9-10.
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Respondents’ remaining objections to jurisdictiorai separate jurisdictional phase, according
to the schedule set forth in Section 3A of Procad@rder No. 1.”

The Tribunal endorsed and confirmed the Partiee2ement in Procedural Order No. 2, dated
6 October 2011.

On 24 October 2011, Maitre Fortier disclosed thatléw firm, Norton Rose OR, would, on
1 January 2012, merge with the firm Macleod Dixand that Macleod Dixon was acting for
Atomredmetzoloto JSC, a company being sued in thetg of Ontario, Canada by Khan
Canada. Maitre Fortier informed the Parties thathd no knowledge with respect to this
lawsuit and that he would resign from Norton Ro$e & of 31 December 2011. On the same
date, the Parties indicated that they had no dbjexto Maitre Fortier's continued participation

in these proceedings.

On 2 December 2011, the Respondents submitted th@morial on Jurisdiction

(“Memorial”).

On 6 February 2012, the Claimants submitted theaurn@er-memorial on Jurisdiction
(“Counter-memorial”), together with the witness statement of Mr. Gr&n Edey (‘Edey
Statement) and the expert report on Mongolian law of Mr.of$s Natsagdorj (Tsogt

Report”).

On 14 March 2012, the Respondents submitted theplyR Memorial on Jurisdiction
(“Reply”).

On 23 April 2012, the Claimants submitted their dkgjler Memorial on Jurisdiction
(“Rejoinder”). On 4 May 2012, the Claimants filed Exhibit C4l2which had come into

existence after the Rejoinder was submitted.

In early May, the Parties corresponded and agreechast of the logistical arrangements for
the hearing on jurisdiction scheduled for 14 May200n 11 May 2012, the Tribunal issued
Procedural Order No. 3, confirming the agreed @earents and ruling that “the party calling
the witness would in first instance bear the cdghe interpreter® In Annex A to Procedural
Order No. 3, the Tribunal listed, without in anyymMamiting the right of counsel to present
their cases as they saw fit, issues that the Tabsuggested deserved particular attention at the

hearing.

A hearing on jurisdiction was held at the ICC HegrCenter in Paris on 14 May 2012. Present

at the hearing were:

Tribunalt Dr. Bernard Hanotiau

8

Procedural Order No. 3, para. 1.3.



20.

21.

22.

23.

The Claimants

The Respondents

Registry

PCA Case No. 2011-09
Decision on Jurisdiction

Maitre L.Yves Fortier CC, OC, QC
Mr. David A.R.Williams QC

Mr. lan A. Laird, Crowell & Moring LLP

Mr. Henry G. Burnett, Crowell & Moring LLP

Ms. Ashley Riveira, Crowell & Moring LLP

Ms. Kassi Talent, Crowell & Moring LLP

Ms. Staci Gellman, Crowell & Moring LLP

Mr. Grant A. Edey, Khan Canada

Mr. Tsogt Natsagdorj, Bona Lex LLC (expert witness)

Mr. Laurent Gouiffes, Hogan Lovells LLP

Mr. Thomas Kendra, Hogan Lovells LLP

Mr. Markus Burgstaller, Hogan Lovells LLP

Ms. Melissa Ordonez, Hogan Lovells LLP

Ms. Marie Bouchard, Hogan Lovells LLP

Mr. Bayasgalan Gunjaa, Government of Mongolia
Mr. Tsogtsaikhan Gombo, MonAtom

Mr. Bayamanla Manaljav, GTs Advocates

Mr. Epaminontas Triantafilou, PCA
Ms. Olga Boltenko, PCA

Mr. Tsogt Natsagdorj, the Claimants’ expert on Maian law, was cross-examined. A full

transcript of the hearing was made by court repdvte Yvonne Vanvi, and circulated to the
Tribunal and the Parties on 16 May 2012.

FACTUAL BACKGROUND

THE DORNOD PROJECT

From 1988, commencing under the communist MongoRawople’s Republic, to 1995, the

Russian state-owned company Priargunsky Produditimng and Chemical Enterprise

(“Priargunsky”) extracted uranium oxide from an open pit mineati@d in Dornod, a province

in the north-east of MongolfDue to a shortage of funds and a drop in demandrémium
after the dissolution of the U.S.S.R. in 1991, rifiee was shut down in mid-199%.

Around the same time, Priargunsky and the Mongditare-owned company Mongol-Erdene

(“Erdene”) formed a joint venture known as the Central Asidranium Company CAUC”)

with the U.S. company WM Mining Inc. WM Mining "), in order to develop a uranium

exploration and extraction project in Dorno®¢rnod Project”).

The founders of CAUC executed three following doeunts: (i) the Founding Agreement,

(i) the Agreement on Development of Mineral Depwsin Eastern Aimak of Mongolia

9

10 Counter-memorial, para. 36.

Memorial, para. 13; Counter-memorial, paras.38,Hearing Transcript 16:10-13.
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(“Minerals Agreement’), and (iii) the Charter of the Company with Limdt liability “Central
Asian Uranium Company of Mongolia of the Mongoli@nssian-American Venture”
(“Charter”).* The Minerals Agreement was also signed by an aizth representative of the
Mongolian Ministry of Energy, Geology, and MinifgUnder these agreements, WM Mining

undertook to contribute financial capital to therBud Project?

Initially, each of the three parties held an eqB@I3 percent share of the joint venture. On
12 December 1996, WM Mining’s participation in CAUK&as increased to 58 percent with
Erdene and Priargunsky each maintaining a 21 pestere’ Thereafter, Erdene’s share in
CAUC was successively transferred to the MineralsdReces Authority of Mongolia
(“MRAM ") on 27 November 2001, the State Property Commiti€ Mongolia (‘SPC’) on

28 March 2005, and MonAtom, a Mongolian company Nyhowned and controlled by the
SPC, in 2009°> MonAtom itself was incorporated in 2089.

In July 1997, WM Mining transferred its shares lte British Virgin Islands company World
Wide Mongolia Mining Inc” This company was acquired by Khan Canada on
30-31 July 2003, through Khan Canada’s newly inomafed wholly-owned subsidiary Khan
Resources Bermuda Ltd{han Bermuda”).*® Khan Canada had been incorporated in Ontario,
Canada on 1 October 2002, with the sole purposmrding to the Claimants, of investing in
Mongolia’® Following Khan Canada’s acquisition of World Willtongolia Mining Inc., the
latter was renamed CAUC Holding on 28 April 2004.

When this arbitration commenced in 2011, Priargureskd MonAtom each held a 21 percent
share in CAUC, while CAUC Holding, the wholly ownedbsidiary of Khan Bermuda, in turn
the wholly owned subsidiary of Khan Canada, hetdrdmaining 58 percent share in CAUC.

On 27 March 2003, Khan Canada established a sepsuhsidiary incorporated in Mongolia —
Khan Resources LLC Khan Mongolia”) — to help coordinate its activities in Mongoffa.

Originally, all of the shares in Khan Mongolia wéreld by Khan Bermuda.

11

12

13

14

15

16

17

18

19

20

Counter-memorial, paras. 40, 42, referring toibixh C-17a-c, C-18a-b.
Hearing Transcript 17:10-19, referring to ExhiBHL7A.

Memorial, para. 14; Counter-memorial, para. 38.

Memorial, para. 15; Counter-memorial, para. 65.
Counter-memorial, paras. 56, 62, 68.

Hearing Transcript 10:19-21.

Counter-memorial, para. 65.

Counter-memorial, paras. 84-85.

Counter-memorial, para. 81; Hearing Transcripi1813.

Counter-memorial, para. 86; Hearing Transcripi&8l7.



28.

29.

30.

31.

32.

PCA Case No. 2011-09
Decision on Jurisdiction

On 5 September 2007, Khan Canada incorporated Kle#imerlands for the specific purpose of
holding Khan Mongolig* On 29 May 2008, the Foreign Investment and Tradenay of
Mongolia (“FIFTA") issued a “Certificate of Foreign Incorporatedn@many” recording the
transfer of 75 percent of the shares in Khan Madagiol Khan Netherlands and indicating that
the other 25 percent remained with Khan Bernfdda.

On 10 November 1998, the joint venture company CAbdbEained the mineral exploration
license 237A (Mining License”), which allowed CAUC to engage in the exploitatiof

radioactive mineral resources on a specific ardaraf in the Dornod regiofi.

On 22 April 2005, Khan Mongolia, then wholly-owndsy Khan Canada through Khan
Bermuda, obtained the mineral exploration licer2@2X (“Exploration License,’ collectively
with the Mining License, the Mining and Exploration Licenses’), which allowed it to
conduct radioactive mineral exploration within th@undaries of an area of land neighbouring

the one covered by the Mining Licerfée.

As background to their decision to invest in Monggolhe Claimants allege that in recent years
Mongolia’s economy has become one of the “fastesiigg in the world” due to its mineral
wealth and a twenty-plus year campaign to “lureifgm investment to the country” by creating
“the appearance of a positive investment envirorirbgrenacting laws and entering contracts

that, at least on their face, promise a high lefglrotection to foreign investors>

In reply, the Respondents state that the allegd@tiahMongolia sought to lure investment by a

deceptive foreign policy is neither credible ndbstantiated. After its transition into democracy

22

23

24

25

Counter-memorial, para. 123. At the hearing, fRespondents stated that Khan Netherlands was
incorporated on 4 January 2008, referring to thte ddan excerpt of the Amsterdam Chamber of Coroener
trade register; however, this document also stit@isthe date of the “incorporation deed” is 5 Sayier
2007 (Hearing Transcript 22:4-5; Exhibit C-116a/0sM).

Counter-memorial, paras. 123-124, referring thikit C-99; Hearing Transcript 15:15-16:2.
Memorial, para. 17, referring to Exhibit R-4; @¢er-memorial, paras. 115-116.

Memorial, para. 20, referring to Exhibit R-6; Ger-memorial, para. 120. While observing that thisot
relevant to the Tribunal's determination on jurcditin, the Claimants argue in their Counter-menidhat,
contrary to the Respondents’ assertion, the areasred by the Mining and Exploration Licenses asé n
“two distinct, albeit adjacent projects,” but “angle mining project,” which came to be known untdeo
names and covered by two mining licenses due tonaeging error. Accordingly, the Claimants subrhitt
Khan Canada acquired the Exploration License “fur purpose of benefiting all of the joint venture
partners,” with the intention to “merge” the Miniagd Exploration Licenses in due course. At theihga
the Claimants referred to Exhibit C-39, the minutésa CAUC shareholders’ meeting, noting that Khan
Canada would have to include the Exploration Lieetts ensure the “effective, efficient and sustai@ab
operation” of the project (Hearing Transcript 146249:8). In their Rejoinder, the Claimants furthbegue
that the Respondents’ failure to include any domutary evidence or rebuttal on this matter in théply
should preclude any further attempts by the Respatsdo describe the Mining and Exploration Licenag
unrelated or unconnected (Counter-memorial, pdrbk-122; Rejoinder, paras. 28-29).

Counter-memorial, paras. 25-34.
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in 1990, Mongolia spent considerable time and etimrencourage foreign investment. It now
benefits from a good reputation among investorghis context, Mongolia continues “to act

lawfully and in full legitimacy.®

THE CLAIMANTS’ INVESTMENT IN THE DORNOD PROJECT
The Parties disagree on the extent to which thev@lats invested in the Dornod Projétt.

The Respondents argue that the Claimants haveanaéd out any ore production at the sites
covered by the Exploration and Mining Licenses, #mat, once Khan Canada obtained an
indirect shareholding in CAUC, it “floated its skaron the Toronto Stock Exchange in 2008,

generating millions of dollars in capital,” the ledit of which was never seen in Mongoffa.

According to the Respondents, the Claimants’ cdiden that they invested over
USD 50 million in the project is not borne out hetthousands of pages of factual evidence
they have produced. The Respondents argue th&l#mants have in fact made inconsistent

estimates of the value of their investment.

The Respondents note that Khan Canada’s 2007 Afepirt states that Khan Canada did not
intend to make any substantial investments untingastment agreement was concluded with
Mongolia. This was confirmed by Mr. Martin Quick,hEKn Canada’s then President and
C.E.O., in an interview following Khan Canada’srgnbn the Toronto Stock Exchangeln
2010, the Claimants claimed before the Mongoliarpi@h City Administrative Court
(“Administrative Court”) to have made an investment of more than USD lllom In a
letter sent in April 2010 to the Mongolian Primeridter, the Claimants’ valuation of their
investment had increased to USD 20 million. In thsbitration, the Claimants seek

compensation in the amount of USD 200 millfn.

As for the surveys allegedly carried out by thei@nts, the Respondents assert that the
resulting reports either repeated or copied infolonacollected during the period when

Priargunsky operated the Dornod Site.

26

27

28

29

30

31

Reply, paras. 42-45.

The Respondents emphasise that they do not @orthie issue of valuation of the Claimants’ investinto
be pertinent to the jurisdictional phase of thesec@edings, but nonetheless address this issubkein t
submissions.

Memorial, paras. 5, 19, 31.

Hearing Transcript 21:1-22:2.

Reply, paras. 31-36.

Reply, paras. 37-41, referring to Exhibit C-50.
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By contrast, the Claimants allege that, starting2BD4, Khan made “considerable and
significant progress on the exploration and dewelent” of the Dornod Projeét.Initially, the
Claimants spent time raising money through privatestment fundings and on the Toronto
Stock Exchange, and complying with Mongolian legadl regulatory requirements necessary
for Khan Canada to acquire the CAUC shdfeBhe Claimants allege that Khan then spent
more than USD 50 million toward the Dornod Projeartd contributed valuable intellectual

capital and technical expertise.

The Claimants contend that when Khan Canada jothedproject, the joint venture was
running on a “care and maintenance” basis, anddcowt move forward without Khan

Canada'’s financial and technical investmént.

The Claimants emphasize that Khan Canada’s 2014otidated audited financial statements
confirm a cumulative deficit (from 1 October 20@230 September 2011) of USD 46,438,000.
Combined with Khan Canada’s long-term assets of &d&D 15 million (capital assets plus
mineral interests), the amount expended on the @b#roject is well in excess of USD 50

million.*®

In particular, Khan confirmed the existence andeebf the uranium reserves in the Dornod
site by conducting a magnetometer and gravity syrae well as an extensive program of

drilling and metallurgical testing, beginning irrkge20053°

Khan also assessed and refined the economic ahdi¢at parameters necessary to determine
the economic viability of the project by conductiiogr “difficult, time-consuming, and costly”
studies providing an extensive analysis of, amahgro the resources and reserves at the site
and the costs and methodologies required to exfhe@tmine in an economically feasible

manner’’

In addition, Khan retained and funded expert fittmsonduct various environmental and social

assessments, and devoted funds to infrastructingroation in Mongolié? The Claimants add
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Counter-memorial, para. 86.

Counter-memorial, paras. 86, 93; Rejoinder, p2ra.
Counter-memorial, para. 89.

Rejoinder, para. 36, referring to Exhibit C-114.
Counter-memorial, para. 94, referring to Exh@®is0.

The studies are the “Amended NI 43-101 ReporthenDornod uranium project” (September 2005), the
“Scoping Study” (2006), the “Pre-Feasibility StudjAugust 2007), and the “Definitive Feasibility 8t
(May 2009) (Counter-memorial, paras. 95-97, refigrto Exhibits C-50, C-58, C-59, C-60, C-61.)

Counter-memorial, para. 98; Hearing Transcrip29708:11.
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that they have shared all their reports and studigtsMongolia®

With regard to the Respondents’ allegation thatGteimants’ exploration work reproduced
surveys carried out when Priargunsky operated thmd site, the Claimants acknowledge
that significant exploration data was developedPhigrgunsky before 1995, but explain that the
data was not verifiable or reproducible becauseutiierlying exploration materiaé g, the
drill core) was destroyed when Priargunsky abanddhe site. Thus, over 8,000 metres of
additional drilling was performed to verify and @xgl upon the data collected by Priargunsky.
Moreover, according to the Claimants, Priargunsky meither conducted any social and
environmental impact assessments, nor developeshgnpians or engineered processing and

support facilities?

Furthermore, the Claimants dispute the Respondetiesjation that the Claimants did not
share the results of their studies with Mongoligymitting that had Khan's studies duplicated

Priargunsky’s work, there would have been no nee&han to share results with Mongofia.

THE INVALIDATION OF THE MINING AND EXPLORATION LICENSES

In April 2005 and April 2009, the State Speciali$espection Agency of Mongolia $SIA”)
inspected the Dornod site. In July 2009, the SSBued a report raising a number of alleged
violations of Mongolian law by CAUC in connectiomits mining operations in DornodJily
2009 Report). The same month, the MRAM informed CAUC that tkiéning License was
temporarily suspended due to the results of thé® Z®IA inspection and, in the Respondents’

view, to Khan'’s failure to remedy the alleged legialations??

In September 2009, Khan challenged the temporasgension of the Mining License before
the Administrative Court. However, the case wadleskt'pursuant to an agreement reached
between CAUC and the MRAM, in connection with thegaotiation of the 2010 Memorandum
of Understanding,” subsequently entered into by rKh@anada and MonAtom on
22 January 2010 2010 MOU).*

On 8 October 2009, the Mongolian Nuclear Energynsge("NEA") issued Decree No. 141,

suspending the Mining and Exploration Licen§es’he NEA had been created a few months
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Counter-memorial, para. 100; Rejoinder, parar&fgrring to Exhibits C-64, C-65.
Rejoinder, paras. 30-31.
Counter-memorial, para. 100; Rejoinder, para. 32.

Memorial, paras. 23-25, referring to Exhibits R®&-9; Counter-memorial, paras. 133-134; Hearing
Transcript 19:11-14, 22:18-25.

Counter-memorial, para.135, referring to Exhibi86; see also Exhibit C-4.

Memorial, para. 26.
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earlier under the Nuclear Energy Law of MongolidNEL"), which came into effect on
15 August 2009°

The NEL was enacted for the purpose of “regulagrploitation of radioactive minerals and
nuclear energy in the territory of Mongolia for petul purposes, ensuring nuclear and
radioactive safety and protecting population, ggci@nd the environment from adverse effects
of ionizing radiation.*® According to the NEL, Mongolia was to take owndpshwithout
compensation, of “no less that 51 percent of siakhe joint company, where exploration and

determination of [uranium] reserve have been cotedbwith state budget?”

According to the Respondents, Decree No. 141 sugokii49 uranium exploration and
exploitation licenses, pending confirmation frone tNEA of their re-registration under the
NEL.*

The Claimants contend that the Mining and ExploratLicenses should have been re-issued
pursuant to the 2010 MOU. The 2010 MOU also praditteat MonAtom would henceforth
own 51 percent of CAUC in compliance with the NEL.

On 15 March 2010, a governmental “Inspection Groiggtied a report setting forth alleged
violations of Mongolian law concerning the Miningnda Exploration Licenses. On
9 April 2010, the NEA issued notices to both CAURda&Khan Mongolia, stating that their

respective Mining and Exploration Licenses weralitated.

On 15 April 2010 and 23 April 2010 respectively,athMongolia and CAUC each commenced
proceedings against the NEA before the AdministeaC€ourt to challenge the invalidation of

the Mining and Exploration Licens&s.

On 19 July 2010, in the proceedings initiated byUTA the Administrative Court rendered a
decision with regard to the Mining License, statititat its invalidation was “clearly
unlawful.® This decision was confirmed on appeal by the Apgel Court of the
Administrative Chamber of the Supreme Court of Malizgon 13 October 201%.
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Memorial, para. 26.

Memorial, para. 26, quoting Exhibit R-11.

Counter-memorial, paras. 136, 139, referringxbtit RL-11, Arts. 5.2, 5.3.
Memorial, para. 26; Hearing Transcript 22:20-24.

Counter-memorial, para. 138.

Memorial, para. 27; Counter-memorial, para. 162.

Counter-memorial, para. 164, quoting Exhibit R-25

Counter-memorial, para. 164.
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On 2 August 2010, in the proceedings initiated haiK Mongolia, the Administrative Court
rendered a decision with regard to the Exploraticmense, stating that its invalidation was

“clearly invalid.”®

According to the Respondents, the Administrativeur€ofound that certain “formal
administrative” procedures had not been corredlipdved but “did not cast any doubt upon
the suspension of the Mining and Exploration Li@npending re-registration in accordance
with the NEL.™

In the Respondents’ view, since the challenges BYC and Khan Mongolia before the
Administrative Court did not extend to the subs&nt the allegations of regulatory breaches
made against them, the Claimants “were found t@ teen in violation of numerous different
provisions of the regulations”Moreover, the decisions of the Administrative Gazonfirm
that Mongolia did not act discriminatorily, as CAW@d Khan Mongolia were only two among

many license holders whose licenses were suspehded.

The Parties agree that the Mining and Exploratiocehses were not re-issued after the
purported April 2010 invalidation. The Respondegiplain that Mongolia could not re-issue
the licenses because of the outstanding allegeaties of Mongolian regulations by CAUC
and Khan Mongoli&’

According to the Claimants, the purpose of the éetipns, license suspensions, and license
revocations carried out in 2009 and 2010 againstikhas to expel Khan from the CAUC joint
venture in order to allow for a strictly Mongoli&ussian joint venture to develop Mongolia’s

uranium projects in the Dornod regith.

In this respect, the Claimants allege that after Kiiryenko, General Director of RosAtom, the
Russian state nuclear agency, and ultimate ownériafgunsky, visited the Dornod site in
May 2008, the press reported in January 2009 aanapnuncement by Mr. Kyrienko and then
Mongolian Prime Minister Mr. S. Bayer of plans teeate a new Mongolian-Russian joint

venture>®
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Counter-memorial, para. 163, quoting Exhibit CR-26.
Memorial, para. 28; Reply, paras. 52-55.

Reply, paras. 46-48.

Reply, para. 51.

Memorial, para. 27.

Counter-memorial, para. 130.

Counter-memorial, paras. 125-127.
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Furthermore, during a visit by Russian PresidentitBnMedvedev to Mongolia in August
2009, the press reported that Russia and Mongalibdgreed that their joint venture would
specifically “focus on the Dornod deposif.’According to the Claimants, Mongolia thus

announced its intention to oust Khan from the DdrReooject”

EVENTS SUBSEQUENT TO THE INVALIDATION OF THE MINING AND
EXPLORATION LICENSES
The Parties provide divergent accounts of the eviattowing the April 2010 invalidation of

the Mining and Exploration Licenses.

The Claimants allege that they sought to resoleedibpute amicably, in particular through a
letter sent on 15 April 2010, 6 days after the Minand Exploration Licenses were invalidated,
by Mr. Quick to the Mongolian Prime Minister Mr. 8\baatar Batbold (etter to the Prime

Minister ”).%2

The Claimants also refer to trips made by Mr. Quidk. Edey, who replaced Mr. Quick as
President and CEO of Khan Canada as of 10 June, 20D other representatives of Khan
Canada to Mongolia to meet with Mr. Ragchaa Badandila, the Chairman and CEO of

MonAtom, and other Mongolian representatives inilApune, and October 20%d.

According to the Claimants, during these visitsMongolia Mr. Badamdamdin repeatedly
advised Khan Canada that the Director of the NEA, 8bdnom Enkhbat, “was resolutely
opposed to Khan’s patrticipation in the Dornod Repj@and was unlikely to engage in any

settlement discussion&”

The Claimants further contend that during a meetin@ctober 2010 between Mr. Edey and
representatives of the NEA, the SPC, and MonAtom,Bnkhbat was “extremely antagonistic
toward Khan,” convincing Mr. Edey of the futilityf &Khan’s efforts to achieve amicable
dispute resolutiof> The Claimants also note that Mr. Enkhbat made momsevitriolic and

public attacks against Khan in the press, suppgpKiman’s conclusion that amicable resolution

of the dispute was not possifsfe.
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Counter-memorial, para. 128, quoting Exhibit C-80
Counter-memorial, para. 130; Hearing Transc@gt25-95:6.
Counter-memorial, paras. 150-151, referring thikit C-15.
Counter-memorial, paras. 152-155.

Counter-memorial, paras. 152-153.

Counter-memorial, para. 155.

Counter-memorial, paras. 156-161.
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The Respondents, in turn, state that the Clainfaans not attempted to rectify their breaches

of Mongolian law preventing the re-issuance ofltiring and Exploration Licenses.

Instead, the Respondents argue, the Claimants toigait pressure on them by commencing
court proceedings in Ontario against AtomredmetpoldSC, the owner of Priargunsky,
embarking on an “aggressive publicity campaign regiailongolia, publishing correspondence
directed at intimidating Mongolia,” and commenciagd rendering highly public these

international arbitration proceedings.

LEGAL PROVISIONS RELEVANT TO THE DISPUTE
Article 12 of the Founding Agreement provides,atervant part:
Arbitration and Resolution of Disputes
12.1 Governing Law

(i) This Agreement will be governed by and congtrire accordance with Mongolian laws;
provided, that if any dispute between the partessubmitted to arbitration pursuant to
paragraph 12.2 hereof and the arbitrators deterrtiae there exists no provision of any
Mongolian law applicable to the issues under dispstich issue shall be governed by and
construed in accordance with Australian law, with@gard to conflicts of law principles.

12.2 Arbitration

Disputes between the parties arising out of, ocdnnection with, any provisions of this
agreement or the interpretation thereof shall k#esein the first instance by good faith
negotiation. If amicable settlement cannot be redahithin 90 days of the notice by the party
claiming the existence of a dispute, the mattereurdispute will be referred to binding
arbitration in accordance with UNCITRAL arbitrationles.

Article 26 of the ECT provides, in relevant part:
Settlement of Disputes Between an Investor andrar@cting Party

(1) Disputes between a Contracting Party and aestav of another Contracting Party relating
to an Investment of the latter in the Area of tbenfer, which concern an alleged breach of an
obligation of the former under Part Il shall, dgsible, be settled amicably.

(2) If such disputes cannot be settled accordinthéoprovisions of paragraph (1) within a
period of three months from the date on which eiffeaty to the dispute requested amicable
settlement, the Investor party to the dispute nteose to submit it for resolution:

(a) to the courts or administrative tribunals &f thontracting Party party to the dispute;

(b) in accordance with any applicable, previouglsegd dispute settlement procedure; or

(c) in accordance with the following paragraphshig Article.

(3) (a) Subject only to subparagraphs (b) and déaxh Contracting Party hereby gives its
unconditional consent to the submission of a despatinternational arbitration or conciliation
in accordance with the provisions of this Article.

7 Memorial, paras. 6, 30.
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(b) () The Contracting Parties listed in Annex t® not give such unconditional consent
where the Investor has previously submitted thpudesunder subparagraph (2)(a) or (b).

(i) For the sake of transparency, each Contracirgty that is listed in Annex ID shall

provide a written statement of its policies, preesi and conditions in this regard to the
Secretariat no later than the date of the depésis anstrument of ratification, acceptance or
approval in accordance with Article 39 or the dépad its instrument of accession in

accordance with Article 41.

(c) A Contracting Party listed in Annex IA does mgive such unconditional consent with
respect to a dispute arising under the last seatehérticle 10(1).

71. Article 25 of the Foreign Investment Law provides:

Settlement of Disputes

Disputes between foreign investors and Mongoliavestors as well as between foreign
investors and Mongolian legal or natural personshenmatters relating to foreign investment
and the operations of the foreign invested busiessisy shall be resolved in the Courts of
Mongolia unless provided otherwise by internaticmehties to which Mongolia is a party or
by any contract between the parties.

V.  THE PARTIES’ ARGUMENTS
The Respondents’ position

72. The Respondents submit that the Claimants, awar¢hef“weak legal footing of their
complaints,” have conflated “various different ohgi, claimant entities, and legal bases,”
bringing their claim under various legal instrunserand multiplying claimant parties.
According to the Respondents, “when properly detooted,” it becomes clear that the
Claimants have no basis on which to bring any eirtbtlaims and accordingly the Tribunal has

no jurisdiction to hear theff.
The Claimants’ position

73. According to the Claimants, the Respondents’ assetthat the Claimants fail to explain which
claimant entities are bringing which claims isddical” and an “attempt to create chaos where
none exists,” given that the Claimants have cleatéted in their Notice of Arbitration that
Khan Canada and CAUC Holding are bringing claimsleunArticle 12 of the Founding
Agreement and that Khan Netherlands is bringingndainder Article 26 of the ECT, while alll

Claimants are invoking Article 25 of the Foreignéstment Law/?

8 Memorial, paras. 7-8; Reply, para. 135.

% Rejoinder, para. 42, referring to Notice of Arafton, para. 13.
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BURDEN OF PROOF
The Respondents’ position

The Respondents submit that all facts relevangeterchining jurisdiction must be “considered
in full and proved at the jurisdiction[al] stag®. The Respondents reject the Claimants’
position that at the jurisdictional stage of theqaedings the Claimants’ factual assertions must

be takerpro temby the Tribunal, once the Claimants have mageraa faciecase’!

In the Respondents’ view, the Claimants misconsthe prima facie test by failing to
distinguish between facts that bear on jurisdicmad facts that bear on the merits. To apply
the test correctly, as explainedmoenix Action v. Czech Repub(i¢®hoenix”), the Tribunal
must “look into the role . . . facts play eithertla jurisdictional or at the merits level. . f tHe
alleged facts are facts that, if proven, would titute a violation of the relevant [treaty], they
have indeed to be accepted as such at the jurmuitistage, until their existence is ascertained
or not at the merits level. On the contrafyjurisdiction rests on the existence of certats,

they have to be proven at the jurisdictional stage

The Respondents submit that because the purpdbe piresent proceeding is to “definitively
determine whether the Tribunal has jurisdictionhgar the claims brought before it,” both
Parties must be given the opportunity to presemdr tlversion of the facts related to
jurisdictional issues, none of them being takmo tem” The contrary would defeat the

purpose of bifurcating the proceedirfgs.

The Respondents dispute the Claimants’ contentiahthe “fundamental principles of justice,
fairness, and equality between the parties” reqthia¢ the Claimants’ version of the facts be
accepted by the Tribunal, arguing instead that@owgthe Claimants’ version of the fagio

temwould impede the Respondents’ right to be heartherjurisdictional issues.

Finally, according to the Respondents, none ofatlitborities cited in the Claimants’ Counter-
memorial support their position. Thus, the reasgrim Glamis Gold Ltd. v. United States
applies solely to decisions on requests for bifimoa not to the consideration of issues of

jurisdiction after bifurcation is granted, and tHssent of Judge Higgins @il Platforms

70

Hearing Transcript 27:11-14.
Memorial, para. 12, n. 4; Reply, paras. 11-12.

Reply, paras. 14-15, 26, quoting Exhibit CLA-5L/R7, Phoenix Action Ltd. v. CzedRepubli¢ ICSID
Case No. ARB/06/5, Award of 9 April 2009, paras-80[emphasis added by the Respondents].

Reply, paras. 13, 16, 25.
Reply, paras. 24-25.
Reply, paras. 17-18.
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(Islamic Republic of Iran v. United Stated of Aroa)irefers only to the facts related to the

merits’®

The Respondents argue that, contrary to the Cldaghassertion, they have advanced a version
of the facts relevant to the determination on fliogson. According to the Respondents, if these
facts also have a bearing on the merits of the, ¢ase“does not cause the fundamental and

irremediable injustice that the Claimants contefid.”

Further, the Respondents specify that the Claimbe&s the burden of proving all the facts
relevant to jurisdiction, as “[t]here is no presudimp of jurisdiction, particularly where a

sovereign state is involved®
The Claimants’ position

In their written submissions, the Claimants ast®at they must make prima faciecase on
jurisdiction, while the Respondents bear the burdérproving the facts on which their
jurisdictional objections rely. To this effect, thelaimants rely on Article 27(1) of the
UNCITRAL Rules, which provides that “[e]ach partyadl have the burden of proving the facts
relied on to support its claim or defence,” and phiaciple ofactori incumbit probatio “long
recognized as the fundamental rule governing thrddruof proof before international courts

and tribunals.”

At the hearing, the Claimants further explained tth@ party asserting the affirmative of a
proposition bears the initial burden of proof, “einithen shifts to the party making the contrary
view.”® In application of this principle, the Claimantsabéhe initial burden of proving that
() Khan Canada is a party to the Founding Agregm{@nhMongolia is a party to the Founding
Agreement; and (iii) the Tribunal has jurisdictimatione materiaeover claims brought under
the Founding Agreement. The Respondents must thbse propositions. With respect to the
claims brought under the ECT, the Claimants beairtitial burden of showing that the general

jurisdictional requirements of the ECT have beemn, méile the Respondents bear the burden

76

7

78

79

80

Reply, paras. 21-23, referring to Counter-menhopara. 171, Exhibit CLA-1Glamis Gold Ltd. v. United
States Procedural Order No.2, 31 May 2005, para. 1Eahibit CLA-52, Oil Platforms (Islamic Republic
of Iran v. United States of Ameri¢d)2 December 1996, Separate Opinion of Judge Rsggip. 856-857;
Hearing Transcript 26:9-25.

Reply, paras. 11, 19-20.
Hearing Transcript 28:16-31:14.

Rejoinder, para. 13; see also Counter-memoriata.pl72; Rejoinder, paras. 14, 21. In their Caunte
memorial, the Claimants refer to Article 24(1) betUNCITRAL Rules, inadvertently referring to their
1976 version. This minor error does not affectatgument, as Article 24(1) of the 1976 UNCITRAL Bsll
and Article 27(1) of the 2010 UNCITRAL Rules hadentical terms.

Hearing Transcript 102:3-16, 105:10-17.
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of proving the facts that underlie the “exceptionsaffirmative defences” they invoke, such as
the fork in the road and denial of benefits prawisi of the ECT (Articles 26(3)(b)(i) and
17(1)%

The Claimants also argue that once they have maliena faciecase, their factual assertions
regarding merits must be taken as tpue temat the jurisdictional phaséhis is required by

fundamental principles of justice, fairness, andadity between the parties.

If the Claimants were required to prove disputerisfdy a preponderance of evidence at the
jurisdictional phase, they would effectively be degd of their right to a full hearing on the
merits, as the Tribunal could decide on these faefsre such a hearing. Accordingly, the
Tribunal should only examine whether the factsgatg if ultimately proven, are capable of

falling within the scope of the instrument from whithe Tribunal derives its jurisdicti&h.

The Claimants reject the Respondents’ contentiah ttie Claimants wish all facts, including
jurisdictional facts, to be accepted by the Tridupeo tem The Claimants accept the
“uncontroversial proposition that, unlike facts ceming the merits, purely jurisdictional facts

must be proven at the jurisdictional pha$e.”

The Claimants note that any facts relating to tlegitsy including those that are also relevant to

jurisdiction, “must be fully and finally determineahly at the merits stag&®”

The Claimants submit that they have “firmly estsiipfid their affirmative case on jurisdiction
through reference to documentary evidence, witaeskexpert testimony, and credible legal
theories,” while the Respondents, to the extent thay have made allegations that are
“exclusively (or even primarily) relevant to juristion,” have provided “almost no evidence

whatsoever in support of those allegatiofis.”

In particular, the Respondents have submitted m#eage or counter-evidence showing that:
(i) it was not the intention of the signatory pastito the Founding Agreement that Khan
Canada should be a party to this agreement; @hMom and its predecessors were not the

Government’s representatives in CAUC; (iil) MonAtasmot directly controlled by Mongolia;

81

82

83

84

85

Hearing Transcript 102:17-105:9, 166:9-167:151:87172:22; 185:23-186:20, referring to Exhibits AGL
64/RL-22,Amto LLC v. UkraingSCC Case No. 080/2005, Final Award of 26 March 20@&ntd’), CLA-

112,Generation Ukraine, Inc v Ukraindward, ICSID Case No ARB/00/9; IIC 116 (2003)0(®) 44 ILM
404, 15 September 2003.

Counter-memorial, paras. 169-171.
Rejoinder, paras. 8-11.
Rejoinder, paras. 19-20.

Counter-memorial, paras. 168-169; Rejoinder, at&-17, 21, 23, 54; Hearing Transcript 103:23%,17,
21-22, 105:4-9, 105:24-106:7; see also Rejoindppehdix A: Claimants’ unrebutted facts, and Appgndi
B: Respondents’ unsubstantiated allegations.
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(iv) the Tribunal has noatione materiagurisdiction over claims brought under the Fougdin
Agreement; (v) Khan Netherlands has violated Moiagollaw; (vi) Khan Netherlands’
representatives did not repeatedly request amicaditiernent of this dispute; (vii) Mongolia
was willing to settle the dispute with Khan Netheds; (viii) any of the triggers of Article
26(3)(b)(ii) of the ECT are implicated in this case (ix) the accepted requirements of Article
17(1) of the ECT are met in this c&8e.

The Claimants add that the Respondents’ recitaifdiacts is mostly irrelevant to the issue of
jurisdiction. For instance, Mongolia’s purportedsatidation of the Mining and Exploration
Licenses and the quantification of the amounts steg by the Claimants into the Dornod

Project concern the merits, and not jurisdicfibn.

THE TRIBUNAL'S JURISDICTION OVER KHAN CANADA’S ANDCAUC HOLDING’S
CLAIMS UNDER THE FOUNDING AGREEMENT

Whether the Tribunal has jurisdiction ratione personae over Khan Canada
The Respondents’ position

The Respondents acknowledge that the Tribunal urésljctionratione persona@ver claims
brought by CAUC Holding against MonAtom under thmuRding Agreement, because CAUC
Holding and MonAtom are parties to the Founding éggnent, by virtue of being successors,

respectively, to WM Mining and Erdene, the origis@natories of the Agreemeft.

By contrast, the Respondents submit that the Tabwloes not have jurisdictioratione
personaeover claims brought by Khan Canada under the Fognligreement because Khan
Canada is a party neither to the Founding Agreemento the arbitration agreement contained

therein®®

The Respondents specify that Khan Canada did gnttee Founding Agreement or any of its

four amendments, and that the Founding Agreemesinehassigned to Khan Canafa.

According to the Respondents, the question of wdrdtinan Canada is a party to the Founding

Agreement and to the arbitration agreement condiaimerein should be resolved on the basis of

86

Rejoinder, para. 17, Table 3.
Counter-memorial, paras. 2, 168-169; Rejoindarag. 7, 18.
Memorial, paras. 27, 42, 44; Counter-memorialapa38; Reply, para. 56.

Memorial, para. 44; Reply, para. 59. Citing thene reasons, the Respondents also submit thatithenal
should decline jurisdiction over Khan Netherlandeler the Founding Agreement (Memorial, para. 44).
However, the Claimants do not assert that the Tidbias jurisdiction over Khan Netherlands under th
Founding Agreement (see Counter-memorial, parés.192).

Memorial, paras. 43-45.
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Mongolian law. Pursuant to Article 12.1(i) of theunhding Agreement, Mongolian law is the
governing law of the contract. The Respondentsradsa, where an applicable law is chosen
by the parties to a contract, there is a strongymgption that the law applicable to the

arbitration clause is the law governing the sulistaragreement:

In the Respondents’ view, the Claimants mistakémipke Dow Chemical France, The Dow
Chemical Co. and others v. ISOVER Saint Golfdrow Chemical”) and the so-called “group

of companies doctrine,” as Mongolian law recognizeisher this case nor this doctritfe.

In any event, the “group of companies doctrine”“iserely a shortcut to avoid legal
reasoning.® In fact, the analysis iDow Chemicaland subsequent French case law rests on
consent — the “common intention of all the parteshe proceedings.€. the signatory and

non-signatory parties) that the non-signatoriebdend to the arbitration agreemefit.”

The Respondents argue that in the present casprdper parties to the Founding Agreement
did not form a common intention that Khan Canadajoa-signatory, be a party to the

arbitration agreement of the Founding Agreementoiding to the Respondents, the excerpts
from various documents invoked by the Claimantevadence of such common intention are in

fact only “acknowledgements . . . of the indirgeaeholding of CAUC by Khan Canad&.”

Moreover, in order to extend an arbitration agregnbe@ a hon-signatory party, this party must
at least have played a role in the contract’'s meaaind performance. Yet Khan Canada,

incorporated in 2002, did not even exist when therfding Agreement was signed in 1995.

In addition, the fact that the 2010 MOU contempdadan Canada and MonAtom concluding
a “formal joint venture agreement to govern theedigpment, construction and exploration of
the Dornod Project” shows that Khan Canada wasahdhe time a party to any such joint

venture?’

91

Hearing Transcript, 32:9-34:6.

Reply, paras. 61-65, referring to Exhibit CLA-4Byw Chemical France, The Dow Chemical Co. and ather
v. ISOVER Saint GobgihCC Case No. 4131, Interim Award of 23 Septenit882 (‘Dow Chemicd]).

Hearing Transcript 36:7-19, quoting Exhibit RL-39

Reply, para. 65; Hearing Transcript 34:11-37efeming to Exhibit RL-39.
Reply, paras. 68-70.

Memorial, para. 45; Reply, paras. 66-67.

Hearing Transcript 39:17-41:22, quoting Exhibid C
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The Claimants’ position

With regard to the Tribunal’'s jurisdictiomatione persona®ver Khan Canada, the Claimants
submit that “entities that are not signatories twoatract that contains the relevant arbitration

agreement may nevertheless be parties to thatragree®™

The Claimants submit that the question of whethéarK Canada, a non-signatory of the
Founding Agreement, is nonetheless a party tohigr@ion agreement contained therein is an
inquiry “more factual than legal” and may be dedide the basis of the facts of the case,

rather than on the basis of applicable faw.

Nevertheless, the Claimants assert that Frenchdad,not Mongolian law as claimed by the
Respondents, governs the arbitration agreementtlaefore the analysis of the Parties’
consent to arbitration. According to the Claimaitdicle 12.1(i) of the Founding Agreement,
invoked by the Respondents, identifies Mongoliaw las applicable to the substantive
provisions of the contract, but not to the arbitiatagreement’® The Claimants argue that
pursuant to Article 23(2) of the UNCITRAL Rules, anbitration clause is “an agreement
independent of the other terms of the contract” eaud be governed by a law other than that
governing the other terms of the contract. In thesent case, as the law applicable to the
arbitration agreement is not identified in the Fding Agreement, the arbitration agreement is
governed by the law of the seat of arbitration, Paris, France. Accordingly, French law

applies to the question of whether Khan Canadgity to the Founding AgreemeHt:

In any event, the Claimants submit that, whethemairdeciding only on the basis of the facts
or on the basis of French law as the applicable the Tribunal must evaluate the common
intention of the parties to the Founding Agreemdsased on the conduct of the parties
throughout the life of the contract and “all relevéacts and circumstances of the cd$&The
Claimants refer to what they consider to be thelted down inDow Chemicaland approved
by subsequent tribunals and commentators: “whetlaetual circumstances exist that
demonstrate that the non-signatory party is a ‘paty’ to the contract and/or arbitration
agreement, by virtue of its role in the performanceéermination of the contract(s) containing

the arbitration clauseé® The Claimants add that the key inquiry is whethelated companies

% Counter-memorial, para.178.

% Counter-memorial, para. 178, quoting Exhibit CB8: Hearing Transcript 109:1-12.

190 Rejoinder, paras. 63-66; Hearing Transcript 1288

101 Rejoinder, paras. 63-66; Hearing Transcript 184:22:8.

192 counter-memorial, paras.178-179; Rejoinder, p#9s72; Hearing Transcript 122:9-14.

193 Counter-memorial, paras. 181, 183.
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involved in a transaction or contract form ‘a sagconomic reality’ {ne réalité économique

unique.

104

Alternatively, the Claimants argue that if Mongalidaw is applicable, Khan Canada is
nevertheless a party to the Founding Agreemengngthat Mongolian law, and in particular
Article 43.3 of the Civil Code of MongoliaCivil Code”), provides for implied consent to

contract through condutt

The Claimants submit that, in the present casentCenada was “a real party in interest” with
“primary responsibility for coordinating and finang the entire Dornod Project®® In fact,
without Khan Canada, the Dornod Project would na¥ehbeen possible, as Mongolia and
MonAtom were well awar&’ In particular, the Respondents “fully understoacgepted, and
agreed” that CAUC Holding, the successor to WM Mgunder the Founding Agreement, was
ultimately wholly owned and controlled by Khan Cdaa The Respondents also “fully
understood, accepted, and agreed” that all of then@nts’ contributions to the Dornod Project
— financial, technical, or otherwise — came fromaKICanadd® Thus, the minutes of a CAUC
management committee meeting held on 26 August 20@&nce MonAtom’s recognition that
Khan Canada had completed and even exceeded itsitments “as per the original Founding
Agreement.*® Similarly, the minutes of the CAUC management cdite® meeting of

9 November 2009 recognize the expected benefikhah Resources’ planned contribution of

the Exploration License to the joint ventdt.

The Claimants note that numerous other documentsh sas CAUC's shareholder
resolutions;™ a resolution of the SPE?licenses to CAUC issued by the SSfAa Mongolian

parliamentary report* the 2010 MOU?®* a memorandum of understanding entered into by the

194 Counter-memorial, para. 180, quoting Exhibit C&8-Dow Chemicalp.6.
195 Rejoinder, paras. 73-76; Hearing Transcript 123:24:8, 129:1-10.
1% Counter-memorial, para. 192; Rejoinder, paras860

197 Hearing Transcript 122:22-123:4.

198 Counter-memorial, paras. 184-185; Rejoinder, 98, 77.

199 Hearing Transcript 145:5-22, referring to ExhiBiB8, Item 6.

10 Hearing Transcript 146:23-150:7, referring to BihC-39.

11 Exhibit C-11.

112 Exhibit C-49.

3 Exhibits C-67, C-68.

14 Exhibit C-71.

1% Exhibit C-4.
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SPC and Khan Canada in 2005, and letters by tha 8&d the NEA'® recognize that Khan
Canada was “the party to be dealt with on matterserning CAUC.**” Among other, the
Claimants highlight that (i) representatives of Kh&anada participated in CAUC
shareholders’ meetings in the capacities of “Chairirand “voting member**® (ii) the SPC
and MonAtom negotiated memorandums of understangitigKhan Canada in 2005 and 2010
to address the future ownership and operation ofUCA® and (iii) the Mongolian
governmental agencies repeatedly identified KhanaBGa as the Canadian partner in the

Mongolia-Russia-Canada joint venture (CAUE).

In addition, the Claimants explain that all theaep and studies necessary for the exploration

and development of the Dornod Project were prepanedpaid for by Khan Canadfa.

According to the Claimants, Appendix A of the 20MIQU further shows that the exploitation
of the Dornod Project would have been financeddigrhy Khan Canad?

Consistent with the decision iDow Chemical Khan Canada was therefore the party in a
position to ensure the performance of CAUC Holdsngbligations under the Founding

Agreement?®

Dow Chemicalalso took into account the attempt of the respohde that case to join the
parent company in a related lawsuit against itssigigry. The Claimants point out that,
similarly, in the present case, Mongolia referredhte conduct of the parent company, Khan
Canada, to justify the invalidation of the Miningnda Exploration Licenses held by the
subsidiaries, CAUC Holding and Khan Mongdffa.

Moreover, when CAUC Holding’s and Khan Mongoliasspective Mining and Exploration
Licenses were invalidated, it was Khan Canada'sessmtatives that attempted to resolve
amicably the dispute with MonAtom and the NEA.

118 Exhibit C-70/R-8.

17 Counter-memorial, paras. 185-186; Rejoinder, afa-80.

18 Rejoinder, para. 80, referring to Exhibits C-8839.

119 Rejoinder, para. 80, referring to Exhibits C-466

120 Rejoinder, para. 80, referring to Exhibit C-7hpendix B, s. 11.B.

121 Counter-memorial, paras. 187-188, referring tchiBix C-50; Hearing Transcript 139:12-24; see also
Exhibits C-58, C-59, C-60, C-61.

122 Counter-memorial, para. 187, referring to Exhibig.

123 Counter-memorial, para. 189.

124 Counter-memorial, para. 190; Rejoinder, para.H8aring Transcript 157:19-158:1, referring to Hoitsi C-
13, C-14.

125 Counter-memorial, para. 191; Rejoinder, parar&@ring to the Edey Statement, paras. 34-41.
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The Claimants argue further that, contrary to thesg®ndents’ assertion, there is no
requirement for a non-signatory to have playedla i the creation of the contract to be a
party thereto. It is therefore irrelevant that Kh@anada did not exist when the Founding

Agreement was concludétf.

Finally, the Claimants state that the above faetaa@hstrate that the parties to the joint venture
understood and accepted that Khan Canada was yatpatie Founding Agreement and the
arbitration agreement therein. The Claimants enipbathat the Respondents provide no
evidence to the contrary, merely insisting on thet fthat Khan Canada did not sign the

Founding Agreemenit.

Whether the Tribunal has jurisdiction ratione personae over Mongolia
The Respondents’ position

The Respondents submit that the Tribunal does awé furisdictionratione personaever
claims brought against Mongolia under the Foundiwggeement, given that MonAtom is the
only respondent entity that is a successor to @asigy of the Founding Agreement (Erdene)
and that MonAtom and Mongolia are separate enfitfeThe Respondents explain that
MonAtom, while a wholly-owned subsidiary of Mongaliis a “business entity with a separate
legal personality . . . carrying out standard ceap® business‘® An arbitration agreement

signed by an independent state-owned entity doesind the staté®

The Respondents submit that MonAtom’s registeragarate articles and the Company Law
of Mongolia of 1999 (Company Law’) affirm MonAtom’s independent charactéf. Thus,
the Company Law states at Article 9.3 that “shalddrs shall not be liable for the obligations
of the company?®? MonAtom’s charter provides that “[tlhe companyli80 percent a state-
owned limited liability company and shall be a jtrafeeking legal entity with independent
balance sheet, shall be empowered to enjoy rigidsohligations on its own behalf, and shall
have its own distinct assets,” without any statentiest MonAtom carries out its obligations or

engages in activiies on behalf of Mongdffa.MonAtom’s charter further shows that

126 Rejoinder, paras. 68-72.
127 Rejoinder, paras. 78, 80; Hearing Transcript 20:4:12:11.

128 Memorial, paras. 48, 53.

129 Memorial, paras. 49, 54; Reply, para. 94.

130 Hearing Transcript 42:19-21.

131 Reply, paras. 93, 96, referring to Exhibit R-23.

132 Memorial, paras. 49-51, quoting Exhibit R-23; Repara. 97.

133 Memorial, para. 51, quoting Exhibit R-22, Art12Reply, para. 98.
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MonAtom is “constrained to act as an ordinary iretegent business, from the nature of the
decisions taken at Shareholders’ Meetings, to ttorss implemented by the Board of

Directors.*3*

The Respondents also contend that MonAtom’s condupports the notion that it operates
independently from the Government. For instance, fict that the NEA, a state agency,
purported to invalidate the 2010 MOU entered ingdMonAtom and Khan Canada shows that
MonAtom does not act in tandem with the Governmast,otherwise MonAtom would not
have signed the 2010 MOU in the first plateMoreover, the fact that the Claimants wished to
negotiate an investment agreement with Mongolistated in the 2010 MOU, shows that they
did not consider that Mongolia was a party to tbarfling Agreement?®

Additionally, contrary to the Claimants’ assertiding fact that MonAtom is ultimately held by
the state does not suggest that MonAtom enteredhet Founding Agreement as an authorised
representative of Mongolid! Article 3.7 of the Founding Agreement draws a cliiatinction
between Mongolia and the parties to the joint vienhy separately establishing their respective

liabilities.*®

Furthermore, the Claimants cannot rely on the MilseAgreement to establish that MonAtom
is an instrument of Mongoli&® The Minerals Agreement is “entirely irrelevant”ttee present

dispute, given that no claims have been broughewitd°

In any event, the Minerals Agreement clearly intisathat MonAtom and Mongolia are
separate entities. For instance, Article 18.1 of tinerals Agreement states that it is
“contingent on approval by the Government of Moimdlthus showing that Erdene, the
Mongolian signatory of and MonAtom’s predecessordaimn the agreement, is not a

representative of the Governmétit.

134 Memorial, para. 54.

135 Memorial, paras. 55-56, referring to Exhibit CReply, para. 103.
136 Hearing Transcript 47:5-48:25, referring to Exhid-4.

137 Reply, para. 101.

138 Hearing Transcript 44:10-45:8.

139 Memorial, para. 57.

140 Memorial, para. 58.

141 Memorial, paras. 60-61.
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119. Further, as established by case law, the signaifiran “authorized representative of the
Mongolian Ministry of Energy, Geology and Mining’nothe last page of the Minerals

Agreement does not mean that Mongolia is a partigisoagreemerit?

120. The Respondents reject the Claimants’ argumentttigaMinerals Agreement and the Charter
should be construed as evidencing Mongolia's mIEAUC, because the cited provisions only
serve to recognize that the Government would “resmdyg feature in the regulation and
oversight of the project* For this reason, the Parties “expressly separstedgolia from
incurring liability by way of the Founding Agreent&nArticle 3.7, and by contracting with a

private limited liability company in the form of @ne, and now MonAtom:*

121. According to the Respondents, by invoking the LawState and Local Government Property
(“LSLP™), the Claimants are inviting the Tribunal to igedhe legal status of MonAtom under
the Company Law and MonAtom’s own charter in favobithe legal framework governing
state property in Mongolia. However, in the Responsd' view, there is no reason why any of
the provisions of the LSLP would alter MonAtom'g)éé character as “an independent limited

liability Mongolian company**°

122. Addressing the Claimants’ argument that if MonAt@mot a representative of Mongolia, the
2009 transfer of shares in CAUC from the SPC to Mom would be void due to failure to
comply with the requirements for transfer to adhparty found at Article 11 of the Founding
Agreement, the Respondents state that this provegiplies only to transfers “for a price,” and
not situations where one entity (MonAtom) succetm@nother (the SPC). Indeed, Article
11(1) of the Founding Agreement refers to the ‘gramd terms upon which the Disposing
Member proposes to sell.” In any event, the Claisaacognize that they were notified by a
letter dated 4 June 2009 of the transfer of sHanesthe SPC to MonAtorH?

142 Memorial, paras. 62-63, referring to Exhibit R&;5.P.P. (Middle East) Ltd. v. Arab Republic of Egypt
ICC Award No. 3493, 16 Feb. 198RB¢épublique Arabe d’Egypte v. Southern Pacific Prtpe Ltd, Paris
Court of Appeal, 12 July 1984, Note. B. Goldmanyrdal du Droit International, 1985, 130, and qugtin
Exhibit C-10, Art. 18(1); Hearing Transcript 45:46:24. The Respondents add that even if Mongoliee we
a party to the Minerals Agreement and had agreearhidration thereunder, Article 16.3 of the Minsra
Agreement would apply. This provision allows MonAtdo bring another entity into the joint venture to
replace CAUC Holding in the event CAUC Holding lokes the Minerals Agreement (Memorial, paras.
164-166).

143 Reply, paras. 89-90.
144 Reply, para. 91.

145 Reply, paras. 95, 100.
146 Reply, paras. 105-107.

25



123.

124.

125.

(i)

126.

127.

128.

PCA Case No. 2011-09
Decision on Jurisdiction

Finally, the Respondents submit that the Intermatikaw Commission Draft Articles on State
Responsibility of States for Internationally WrongActs, while widely accepted as reflecting

customary international law, are not applicabléh@present disputé’
The Claimants’ position

The Claimants submit that MonAtom is not independa&nMongolia, as the Respondents
claim. Rather, as confirmed by the Tsogt ReportnMom is Mongolia’s representative in the

Founding Agreemerit?

In particular, the Claimants assert that: (i) Moot is Mongolia’s representative in the
specific context of the Founding Agreement; (ii) éMdom, as an entity charged with holding
state property, acts at the behest of Mongoliayaunsto the LSLP; and (iii) if MonAtom were
indeed independent from Mongolia, the 2009 transfieiCAUC shares from the SPC to

MonAtom would be invalid:*
MonAtom is Mongolia’s representative in the spedafintext of the Founding Agreement

The Claimants submit that MonAtom and its predemssim the Founding Agreement (Erdene,
the MRAM, and the SPC) have always acted and hievaya viewed themselves as acting on
behalf of Mongolia. Thus, as apparent from numeqawisions of the Founding Agreement

and related contracts, “Mongolia is the ‘Mongoljzarty’ to the Founding Agreemenit®

For instance, Article 3.6 of the Founding Agreemenatvides that the property of the company
“will not be subject to requisition or confiscatidbms confirmed by the Tsogt Report and
Black’s Law Dictionary, “requisition” and “confistan” are terms that apply uniquely to the
governmental actionS* Article 15.1 of the Founding Agreement also pregidhat all notices

are to be made “c/o Ministry of Energy, Geology &tatural Resources of Mongoli&?

The Claimants further submit that while they do assert any claims under the Minerals
Agreement and the Charter, these documents arethelss relevant to the interpretation of
the Founding Agreement, insofar as they provideecdrfor understanding Mongolia’s role in

the joint venturé>®

147 Memorial, paras. 67-79.

148 Counter-memorial, paras. 193-194; Rejoinder, ®@8aHearing Transcript 119:24-120:9.

149 Counter-memorial, para. 196.
150 Counter-memorial, paras. 41, 197, 206, referintpe Tsogt Report.
151 Counter-memorial, para. 52, referring to the T$eport, paras. 25-27, 57-59, Exhibit CLA-27.

152 Counter-memorial, para. 53.

133 Counter-memorial, paras. 44-46, 198.
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Specifically, the Minerals Agreement includes thdertaking by the “Mongolian Party” to
provide the joint venture with the “right to utéizmineral deposits,” as well as an assumption
of obligations regarding “questions of licensiraxdtion, customs, royalties, and environmental
liabilities” that could only have been assumed ksowereign, -+.e. Mongolia’** The Minerals
Agreement also refers to Erdene’s acts “on behfathe Ministry of Energy, Geology and

Mining Industry of Mongolia.**®

As for the Charter, it explains that the contribatof Erdene will be based on the reduction of
fees to be paid by CAUC for use of natural rescaigned may consist of “rights for the use of
land, water, and other natural resourcés3uch contributions also could only be made by

Mongolia®®’

Furthermore, the Claimants assert that from 199®€@d, while Erdene held the CAUC shares,
the Government used Erdene and other governmem@hcees interchangeably as its
representatives in CAUC. For instance, governmédias signed official CAUC documents
on behalf of Erden&?®

The Claimants further assert that, in 2001, the rijian Party” shares in CAUC were
transferred to the MRAM, a government regulatorgraxy. The other shareholders of CAUC
accepted this transfer as merely a change in trsigrbgion of the government entity
responsible for Mongolia’s shares, and not as mébsale of shares that would have needed to
comply with the restrictions on transfer providedidar Article 11 of the Founding

Agreement™®

Thus, when Khan first invested in CAUC in 2003, MBRAM was the “Mongolian Party” to
the Founding Agreement, and, as confirmed by theyEtatement, Khan understood that the

Government was its partner in CAUE.

After Mongolia transferred the authority to represe in CAUC from the MRAM to the SPC
in 2005, the SPC attempted to sell its sharesarjdimt venture to Khan Canada. The offer to

sell, as well as other correspondence exchangeldhayy Canada and the SPC, refer to the

154 Counter-memorial, paras. 48-50, 197, n. 271 sriefig to Exhibit C-17A, Minerals Agreement, Artsl12.2,
43,7.1,7.2,7.3,12.2, 13.1.

155 Counter-memorial, para. 50, referring to Exh@il 7A, Minerals Agreement, Art.13.1.

1% Counter-memorial, para. 51.

157 Counter-memorial, para. 51, quoting Exhibit C-1&harter, Art. 4.3.
138 Counter-memorial, paras. 41, 57-60, 201, refgriinExhibit C-16E.

159 Counter-memorial, paras. 63-66.

180 Counter-memorial, para. 202, referring to theyE8@tement, para. 27; Rejoinder, para. 85.
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SPC’s shares as “state-owned” and confirm that3R€ acted on behalf of Mongolf&. A

CAUC shareholders’ resolution passed on 31 Oct@béb “to clarify the status of respective
interests in CAUC,” lists the shareholders of CAEE. “Mongolia (the State) (through the
SPC),” Priargunsky, and CAUC Holding Company LttieTSPC'’s signature of this resolution

demonstrates that it understood its role as proxyfongolia’®®

In 2006, the prospectus for the initial public oiffg of shares in Khan Canada on the Toronto
Stock Exchange confirmed Khan Canada’s beliefMatgolia was the owner of 21 percent of
the shares in CAU&

In 2009, when the SPC’s shares were transferrédioimAtom, the shareholders were notified
that the “state shares held in CAUC ... that allow.].to implement the right to represent the
state ha[ve] been transferred **Finally, shortly after the NEL came into effectppiding
that Mongolia’s share in all Mongolian entities wiihad been granted a license to explore or
exploit uranium in Mongolia was to reach 51 perc®fdnAtom declared its status as the future
owner of Mongolia’'s increased 51 percent intereSEAUC at the management board meeting
held on 4 November 2008

In this connection, the Claimants argue that if Mtmm had been acting independently from

Mongolia, it would have transferred its shares hack government agency such as the $PC.

The Claimants also note that Mongolian law recogmiZthat civil transactions may be
concluded through a representative on the basié @uthorization” and that Mongolia, as the

principal, is responsible for MonAtom'’s obligationsder the Founding Agreeméfit.

With regard to the Respondents’ submissions onig¢lsise, the Claimants emphasize that the
Respondents have failed to respond to the relgyans of the Edey Statement and the Tsogt
Report and to provide evidence to counter the fabit: (i) successive Mongolian

representatives to CAUC consistently held themselwat as representing the Government;

(i) government agencies have directly participated shareholders in CAUC; (iii) CAUC

181 Hearing Transcript 134:4-137:3, referring to bits C-49, C-66.
162 Counter-memorial, paras. 70-71, 203-204, qudEirkibit C-11 and referring to the Edey Statement.
183 Hearing Transcript 141:6-142:19, referring to BiHC-24.

184 Counter-memorial, para. 205; Rejoinder, pararéfrring to the Tsogt Report, paras. 29-45; EixhiG-37,
C-38.

185 Exhibit C-39, Item 5; see also Exhibits C-89, @-9
186 Counter-memorial, paras. 207-211.

167 Counter-memorial, paras. 212-213, referring tdiBix CLA-43, Civil Code, Art. 62(6.1,6.3); Rejoird
para. 96.
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understood Mongolia to be a shareholder in thet jeémture; and (iv) Mongolia understood
that it was a shareholder of CAU,

140. In addition, the Claimants submit that the Respatslincorrectly rely on Article 3.7 of the
Founding Agreement in support of their contentidratt “liability would not attach to
Mongolia.™® In fact, as confirmed by the Tsogt Report, Artid&’ only stands for the
proposition that Mongolia cannot be liable for tigigations of CAUC. Article 3.7 does not
limit Mongolia’s liability for breaching the Founaj Agreement vis-a-vis other parties to the
Agreement. The Claimants argue further that the timenof Mongolia’s liability in the

Founding Agreement demonstrates that Mongolia weerty to the agreemeh?.
(i)  MonAtom is controlled by Mongolia pursuant to tt&l P

141. The Claimants submit further that, contrary to tRespondents’ contention, the fact that
MonAtom is a limited liability company does not ¢@adict its role as representative of
Mongolia!™™ Nevertheless, the Claimants “feel compelled toremr the Respondents’
mischaracterizations as to the general status afid#on under Mongolian law!*? Thus,
while corporate entities may be independent ofrtebareholders under “general Mongolian
company law,” the Respondents overlook the “lafg@mework governing state entities . . .

charged with holding state property and executtagespolicies.*”

142. According to the Claimants, MonAtom carries out gmmental activities and is firmly under
the control and direction of the Governmé&ftUnder Articles 3(1), 5(1), and 5(3) of the LSLP,
shares held by state-owned enterprises, such agtgiors 21 percent shareholding in CAUC,
are state property® The LSLP grants the SPC, a state agency, the pawépwn, use, [and]
dispose” of state property, to “appoint state propeepresentatives to legal persons with state
property”, and to “supervise the]. . .] activityf such legal persort€® Accordingly, and as sole

shareholder of MonAtom, the SPC has complete pdwexppoint and dismiss members of

188 Rejoinder, paras. 25, 84-88.

189 Rejoinder, paras. 90-91, quoting Reply, para. 78.

170 Rejoinder, paras. 91-92, referring to Tsogt Repmara. 28.

"1 Rejoinder, paras. 93-98.

172 Counter-memorial, para. 214.

3 Counter-memorial, para. 195.

174 Counter-memorial, para. 216.

5 Counter-memorial, paras. 218-219, referring thiBix CLA-44, LSLP.

76 Counter-memorial, paras. 218, 220, quoting ExIGhiA-44, LSLP, Arts. 10(1), 11(1)(6).
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MonAtom’s board of directors, as well as to dism&snAtom’s executive directdr.

Moreover, the LSLP provides that a “legal persothvgitate property” such as MonAtom is
established by the state “with the purpose of imgleting its policy and maintaining social

consumption,” thus further confirming MonAtom’s gammental purposé’®
The 2009 transfer of shares in CAUC from the SPRdaAtom

The Claimants submit that if MonAtom were actinglependently of Mongolia, the 2009
transfer of CAUC shares from the SPC to MonAtom Mdoe void and of no effect. The
Founding Agreement and Mongolian law both subjbet ttansfer of shares in CAUC to any
third party entity to strict formalities and rightd pre-emption for the other shareholders in
CAUC.'® These formalities, including the compulsory writteotice to the other shareholders
of CAUC, were not respectéﬁ’. For instance, the letter dated 4 June 2009, exfeir by the
Respondents, does not constitute sufficient nodéise, fails to provide any details regarding the

terms or price of the transaction and was not aseeto CAUC*

In fact, the Claimants argue that Khan acceptedrtresfer of CAUC shares from the SPC to
MonAtom only because it was understood that MonAtems representing Mongolia's

interests®?

The Claimants reject as implausible the Respondemtgiment that the 2009 transaction
whereby shares in CAUC passed from the SPC to MamAdid not trigger the transfer of

shares formalities merely because MonAtom “sucodietiee SPC as a shareholder in CAUC —
i.e. received the shares for free. As these are the shares that Mongolia offered to sell Khan
Canada and Priargunsky for USD 30 million in 200%s unlikely the SPC would have been
willing to transfer them for free to MonAtom had kistom been an independent third paffy.

Furthermore, in the Claimants’ view, it is not anmidence that this transfer of shares from a
state agency to a “nominally independent LLC” ocedrjust after Mongolia and Russia agreed
in principle to develop the Dornod Project togethed to the exclusion of the Claimants. In
fact, the transfer of shares from the SPC to MonmAwas a “transaction...concluded by

expressing intention based on serious misleadinghé meaning of Article 58.1 of the Civil

7 Counter-memorial, paras. 220-222, referring thiBix R-22, MonAtom’s charter, Art.8.1.
178 Counter-memorial, paras. 223-224, quoting Ext@ifA-44, LSLP, Art.13.
179 Counter-memorial, para. 225, referring to thegfseport, paras. 41-54; Rejoinder, para. 101.

180 Counter-memorial, para. 226.

181 Rejoinder, para. 104, referring to Exhibit C-Bi&aring Transcript 160:22-161:8.
182 Counter-memorial, paras. 227-228, quoting theyBtatement, para. 31.

183 Rejoinder, paras. 101-102.
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Code. The Claimants allege that such transactignsaid’®* Therefore, if MonAtom is indeed
independent from Mongolia, the transfer of sharemfthe SPC to MonAtom likewise is void.
In other words, Mongolia remains the responsiblgypander the Founding Agreement through
the SPC®

Whether the Tribunal has jurisdiction ratione materiaeover the claims broughtunder the
Founding Agreement

Khan’s breach of fiduciary duty claim
The Respondents’ position

The Respondents submit that pursuant to Articleflthe Founding Agreement, the Tribunal
only has jurisdiction to hear claims “arising odf or in connection with” provisions of the
Founding Agreemerif® The Claimants have failed to establish a link teetmw their claim of

breach of fiduciary duty and a specific obligatizmntained in the Founding Agreeméfit.

The Respondents also argue that given the Tribaitadk of jurisdictiorratione personaever
Mongolia, the only question as to the Tribunal’sgdictionratione materiaas with respect to
claims against MonAtom. Yet, the Claimants’ claifrbceach of fiduciary duty, as described in

the Notice of Arbitration and the Tsogt Reportyiade exclusively against Mongolf&.

Finally, the Respondents aver that the Claimanésird to enter into the 2010 MOU with
MonAtom and MonAtom’s cooperative behaviour in thntext confirm that the Claimants
“do not and cannot have any” breach of fiduciargydtlaims against MonAtorlf? Thus, the

Claimants are attempting to “use MonAtom as a metgicle to direct their claims against

190

Mongolia, which is not a party to the Founding Agresnt.
The Claimants’ position

The Claimants submit that, contrary to the Respoitsdenain objection to the jurisdiction
ratione materiaeof the Tribunal, they have sufficiently identifieelevant legal bases for their

claims under the Founding Agreement in the Notfcarbitration'**

184 Counter-memorial, paras. 229-231; Rejoinder, .0kE08.

185 Counter-memorial, paras. 222-223; Rejoinder, .0E08.

186 Memorial, para. 83; Reply, para. 112.

187 Reply, para. 120; Hearing Transcript 57:7-17.
18 Memorial, paras. 107-110; Reply, paras. 114-He&ring Transcript 56:16-57:6, 57:18-24.

189 Memorial, para. 110; Reply, para. 118.

190 Reply, para. 119.

191 Counter-memorial, para. 234.
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In particular, the breach of fiduciary duty claimbiased on Articles 81 and 82 of the Company
Law, which states that a “governing persoiré.( Mongolia) in a Mongolian company shall be
personally liable to the company’s shareholdersuith a person intentionally violates the
principle that requires it to “act in good faithdain CAUC's interest®*? The breach of
fiduciary duty claim is also founded on Articles72P and 497.1 of the Civil Cod&

Addressing whether “the Claimants’ Notice of Arhtion stated legally cognizable claims
against the Respondents under the Founding Agregmnidr@ Tsogt Report on Mongolian law
states that if Mongolia illegally cancelled the liig and Exploration Licenses in order to
“enter a new joint venture covering the same pwr@sthe CAUC joint venture, . . . then the
Government has breached its basic obligation tole@ment the business described in the
Founding Agreement® As the principal, Mongolia is responsible for tlaets of its
representatives Erdene, the MRAM, the SPC, and NamA®™

Moreover, even if the Tribunal were to find that hdolia is not a party to the Founding
Agreement, MonAtom still has breached its fiducidities “arising out of, or in connection

with” the Founding Agreement®

In particular, MonAtom will participate in the neRussia-Mongolia joint venture which
“improperly and illegally displaces” Khaf’ In this respect, the Claimants clarify that where
they referred to “Mongolia” in their submissionkey were referring to all the Respondents,

including MonAtom™®

According to the Claimants, the Respondents’ argurtigat their fiduciary obligations under
the Company Law are not sufficiently connectedhi Founding Agreement “lacks any legal
support, defies logic and must be rejectfdCAUC and its shareholders, including MonAtom,
are governed by the Company Law. Thus, “[tlhere @ no more fundamental claim than one
between joint venture partners for a failure to m#eeir fiduciary obligations to one

another.2®

192 Counter-memorial, paras. 235, 238-39.

193 Counter-memorial, paras. 240-41.

194 Counter-memorial, para. 237, referring to thegfseport, para. 61.

19 Counter-memorial, para. 242, referring to ExhitA-43, Civil Code, Art. 63; Rejoinder, para. 108.

1% Rejoinder, para. 109.

197 Rejoinder, para. 109.

19 Rejoinder, para. 107.

199 Rejoinder, para. 111.

20 Rejoinder, para. 111.
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Khan’'s expropriation claims
The Respondents’ position

The Respondents submit that the Claimants havedfaid establish a link between their

expropriation claims and the provisions of the Fbing Agreement®*

Specifically, the Respondents contend that then@lats rely on the second sentence of Article
3.6 of the Founding Agreement to argue that there iconnection between their unlawful

expropriation claims under the Founding Agreemext the Foreign Investment L&, While

the Claimants construe Article 3.6 of the Foundikggeement as having an effect similar to

that of an “expropriation provision, ” the Respontdecontend that the wording of the clause

does not lend itself to such an interpretafi®n.
Article 3.6 reads, in full:

“The Company will own, use, and dispose of its @ty in accordance with the laws of
Mongolia and consistent with the goals of its atidg and the purposes of such property.
Property of the Company will not be subject to tisijion or confiscation.”

In the Respondents’ view, this provision seeks tevent CAUC’s founders and their
successors from using CAUC's property (raw matsriahachinery, and other assets) for
purposes other than those of the company, rattar th render Mongolia liable for state

expropriation of CAUC’s propert?*

In fact, Article 3.6 of the Founding Agreement lackll of the essential elements” present in
expropriation clauses found in international inugestit treaties in general and in Mongolia’s

bilateral investment treaties in particuf&t.

The Respondents note in this respect that unlikeddla’s bilateral investment treaties, the
Founding Agreement was not signed by a top-levelegunent officiaf® The Respondents

also note that the two lines of Article 3.6 of theunding Agreement are significantly less
detailed than the expropriation clausesiofer alia, the ECT, the seven bilateral investment

treaties signed by Mongolia in 1995, the year tberfing Agreement was concluded, the

201 Memorial, para. 63.

202 Reply, para. 122.

203 Memorial, para. 88.
204 Memorial, paras. 90-91; Reply, para. 129; Heafiranscript 52:3-18, 53:11-14.
205 Memorial, paras. 93-96, 98-102; Reply, para. ¥8aring Transcript 52:19-53:12.

208 Memorial, paras. 103-04.
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recent investment agreement between Rio Tinto hearMines, and Mongolia, and annex C of
the 2010 MOUY’

According to the Respondents, the entire purposth®fFounding Agreement significantly
differs from an investment agreement’s aim to patevioreign investors with guarantees such
as protection from expropriation. As is appareatrfrArticle 2 of the Founding Agreement, its
purpose relates rather to the creation and manageshe joint venture company intended to

generate profits for its members through the shigioerals?®®

Article 3.7 of the Founding Agreement further exida any possible liability of Mongolia by
stating that “the Government of Mongolia shall rm liable for the obligations of the

Company.®

The Respondents submit that the Claimants “knew@noncertain terms” that a provision for
the protection of investments did not exist under Founding Agreemefi That is why the
Claimants were keen to enter into an investmeneaygent with Mongolia which would

include such provisions, as was planned in the 20002
The Claimants’ position

The Claimants submit that the Respondents “havatedea lengthy argument based on the
straw man that Article 3.6 is not an expropriatotgwse such as the ones found in the [Foreign
Investment Law] or a BIT?*? In response, the Claimants state that they dacootend that
Article 3.6 is “precisely identical” to an exprogtion provision in an investment treaty.
Rather, Article 3.6 is a more expansive exproprafprovision, protecting the investor from
confiscation of property, including mining licensés“any circumstances?** This wide scope

makes “particular sense” in the context of a jenture to which the Government is a patiy.

207 Memorial, paras. 95-104, referring to Exhibit CHearing Transcript 53:15-54:11, referring to EbihiC-
118.

208 Memorial, paras. 84-85; Reply, paras. 125-26.

209 Memorial, para. 92.

2% Memorial, para. 97.

21 Memorial, paras. 96-97; Reply, paras. 130-136.

%12 Counter-memorial, para. 243.

213 Counter-memorial, para. 244; Rejoinder, para. 113

24 Counter-memorial, para. 244; Rejoinder, para. [eh®hasis in original].

25 Counter-memorial, para. 244; Rejoinder, para. 113

34



167.

168.

169.

(iii)

170.

171.

PCA Case No. 2011-09
Decision on Jurisdiction

In fact, Article 3.6 uses language “substantialijeritical” to the prohibition against
expropriation by the state found in Article 16(3}twe Constitutiorf*® Moreover, in the context
of Mongolian law, the terms “confiscation” and “tesjtion,” found in Article 3.6 of the
Founding Agreement, specifically mean “a takingewpropriation” by the Government and do
not describe a situation where one private pakgdar misuses the property of another private

entity 2’

The Claimants also argue that Article 3.7 of theirtebng Agreement, which states that “the
Government will not be liable for the obligationst ehe Company,” is only an
“acknowledgement that the Government will not kbl for the obligations dAUC.”**® This
provision does not absolve Mongolia from liabilitgr its own breaches of the Founding

Agreement™®

With respect to the Respondents’ argument thaClaemants would not have sought to enter
into a new investment agreement with Mongolia, ass wrovided in the 2010 MOU, if

investment protections already existed in the Foughdgreement, the Claimants argue that an
investment agreement serves to “update the rekdtiph between the Parties in light of new
circumstances and would, in addition to an expedjnn clause, contain other desirable
elements, such as “tax stabilization, assurancalefof products at international market prices,

amount and term of investment, guarantee of invastight of use, plus other$®
Khan'’s claims under international law
The Respondents’ position

The Respondents submit that the Tribunal does & furisdictionratione materiaefor “the
Founding Agreement claims under international I&%.The Respondents emphasize that the
Claimants have failed to explain why internatiotaat should apply automatically to private

investors in Mongolid*

According to the Respondents, private parties caly directly enforce their rights under

international law against a state where the stasedneated a mechanism for a direct right of

1% Counter-memorial, para. 245, quoting the TsogidRe paras. 25-27, 57.

27 Counter-memorial, paras. 245-46, referring toThegt Report, para. 25.

218 Counter-memorial, para. 246, referring to thegi$eport, para. 28 [emphasis in original].

219 Counter-memorial, para. 246.
220 Rejoinder, paras. 114-115; Hearing Transcript 1852:19.

221 Reply, para. 150.

222 Reply, para. 137.
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action®® In the present case, under Article 12.1(i) of Boeinding Agreement, the intention of
the parties was to subject the Founding Agreementiongolian rather than international
law.??* Nor can it be concluded that general internatidaal is directly incorporated into
Mongolian national law on the basis of Article 10(f the Constitution, as the Claimants
asserf?® This provision merely states that Mongolia “adis&r® international law and can
only be interpreted as meaning that Mongolia retspeternational law toward other States.
The Claimants, by quoting different translationstiug provision, show their “willingness to

manipulate the wording of Article 10(1) to seekedfect that the clause cannot ha®.”
The Claimants’ position

The Claimants submit that the Tribunal has jurigolic ratione materiaeover claims that
Mongolia breached its obligations toward the Claitea under general principles of
international law?’ The Claimants assert that, irrespective of whettrer proper law of the
Founding Agreement is local law,” Mongolia’s contlin the exercise of its sovereign
authority in relation to foreign investors is gaved by minimum international legal standards,
which include “non-expropriation without compeneati non-arbitrariness and non-abuse of
discretion.??® The fact that Mongolia undertoolsdvereignobligations” under the Founding
Agreement and the other constitutive CAUC documentgjests that the Founding Agreement
“is properly subject to international la¥?® Moreover, according to the Claimants, all orgaihs o
international jurisdiction have the inherent powerefer to general principles of international
law, unless this power is expressly excluded frbairtcompetence. The Claimants submit that
the Tribunal is such an organ of internationalgdiction, given that the subject matter of the
dispute is “the treatment of foreign investqrsforeign investors?*° Further, a mere selection

of national law does not suffice to exclude theliapfion of international law™*

The Claimants argue further that, whether Articl§1) of the Constitution is read as being
mandatory with respect to adherence to internaltilawa (“shall adhere”) or as a statement of

recognition that Mongolian law adheres to intemrai law (“Mongolia adheres”), and as

22 Reply, paras. 138-141; Hearing Transcript 58:925
224 Reply, paras. 142-43; Hearing Transcript 57:2£258
22> Hearing Transcript 58:2-16, 59:2-7.

226 Reply, paras. 144-49.

227 Counter-memorial, para. 254.

228 Counter-memorial, paras. 249-250; Rejoinder, pk24.

229 Counter-memorial, para. 251 [emphasis in original

230 Rejoinder, para. 125.
%1 Rejoinder, paras. 120-125.
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confirmed by the Mongolian Supreme Court’s resolutiOn the Application of International
Treaties and Universally Recognized Norms and Riee of International Law in Judicial
Court Practice,” Mongolian law may not be interpoebr applied in a manner that falls below

the international minimum standard with respedtéatment of foreign investof&

Finally, the Claimants submit that, in any evehg Tribunal can find that it has jurisdiction
over claims made under the Founding Agreement withtaving to determine whether
Mongolia is liable under international law for &cts carried out in connection with the

Founding Agreemerit>

THE TRIBUNAL'S JURISDICTION OVER KHAN NETHERLANDS'CLAIMS UNDER
THE ECT**

Whether Khan Netherlands is prevented from bringingECT claims due to its failure to
comply with Mongolian Law

The Respondents’ position

The Respondents submit that Khan Netherlands’ vwla of Mongolian law deprive it of the
protection of the ECT, “regardless of whether thpselations] occurred before or after the
initial investment was madé*® While admitting that the ECT is silent on the “assary
compliance of an investment with the laws of thethstate,” the Respondents cite Blama
Consortium Limited v. Bulgariaward on the merits IPlama Award on the Merits”) to argue
that the ECT’s substantive protections cannot appliinvestments that are made contrary to
law.”?*® The Respondents also refer to the rationale ferrtile as expressed Rhoenix “[t]he

purpose of international protection is to protegal and bona fide investment&”

According to the Respondents, this rationale appliethe same way to “an investmenade
illegally as to an investmewarried outillegally, as here, where the Claimants have cotetl

themselves with flagrant disregard for nationahternational laws 2%

232 Counter-memorial, paras. 252-253; Rejoinder, pbta.
233 Rejoinder, paras. 116, 119.

%4 The Claimants specify that Khan Netherlands is dnly claimant asserting claims under the ECT
(Rejoinder, para. 44; see also Notice of Arbitnatipara. 13; Counter-Memorial, para. 9; Reply, paBd;
Hearing Transcript 72:23-73:6).

235 Memorial, para. 124; Reply, para. 153.

3¢ Memorial, paras. 125-128, quoting Exhibit C-50ama Consortium Limited v. Bulgari4CSID Case No.
ARB/03/24, Award of 27 August 2008, para. 13Bl@maAward on the Merits”).

%37 Memorial, para. 126, quoting Exhibit CLA-51/RL;1”hoenix para. 100; see also Hearing Transcript 60:8-
61:2.

238 Reply, paras. 156-158 [emphasis added by thedResmt].
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The Respondents also submit that an interpretatidhe ECT in accordance with its purpose
pursuant to Article 31 of the Vienna Conventiontba Law of Treaties CLT "), which is
“to strengthen the rule of law on [e]nergy issuesjfjgests that the ECT contains an implicit

obligation of “continued conformity of an investntevith the law.*°

In the Respondents’ view, it is “impossible to ddes’ that the drafters and signatories of the
ECT would have intended to extend its protectiansirivestors, who, once their investment

has been made, chose to ignore a host state’salzfivgeir] whim.?*°

The Respondents further submit that Khan Netheslaomnmitted and failed to remedy upon
notification numerous regulatory breaches, whiah @detailed and substantiated in the reports

following the routine inspections carried out bg BSIA in 2005 and 2009

The Respondents add that, contrary to the Claimassertion, in ruling that the suspension of
the Exploration License was invalid on 2 August @0the Administrative Court did not make
any “substantive decision with respect to Khantutatory breaches* The Respondents also
submit that the Claimants have breached Articl@.210f the Law of Mongolia on Subsoil, as
no activities took place within three years frore tiranting of the Exploration License in the

relevant area, as required by the stattite.

Finally, the Claimants’ argument that the Respotglenay not rely on Khan's regulatory
breaches because these breaches form a centrabeempf Khan’s claim on the merits in this
arbitration is “illogical,” as the Respondents argitled at the jurisdictional stage to rely on any

facts relevant to jurisdiction, whether or not tieywe a bearing on the merits as #ll.
The Claimants’ position

The Claimants submit that the Respondents’ objedtiathe Tribunal’s jurisdiction over Khan
Netherlands’ ECT claims on the basis of alleged-cmmpliance with Mongolian law is

“manifestly frivolous.**®

The Claimants agree with the proposition that awestor seeking the protection of an

investment treaty must have made an “investmerd’that such an investment must not have

239 Memorial, paras. 129-130, quoting the “The Ene@arter and Related Documents, A Legal Framework
for International Cooperation,” Energy Charter $¢ariat, September 2004, p. 14; Reply, paras. 589-1

240 Reply, paras. 159-160; Memorial, paras. 129-130.

241 Memorial, paras. 132-133; Reply, para. 154, rafgrto Exhibits R-8, R-9; Hearing Transcript 61:8-
242 Reply, para. 155.

243 Reply, paras. 49-50.

244 Reply, paras. 161-162.

245 Counter-memorial, para. 256; Rejoinder, para. 179
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been “made contrary to lavi® However, according to the Claimants, to depriveittvestor of
the protection of the investment treaty, the violaf the law must be such that as a result “no

protected investment ha[s] ever come into existéfice

The Claimants state that “there is nothing whateo@v thePlamaandPhoenixdecisions — or
in any other arbitral decision, for that mattep-stiggest that lbona fideinvestor can be denied
access to arbitration by an international tribusiadply because its investment enterprise was

“cited (legitimately or otherwise) for any breadhiaw.”>*®

The Claimants submit that the Respondents’ attémjistify the assertion that “the very same
logic applies to an investmembadeillegally as to an investmerdarried out illegally” by
reference to the object and purpose of the ECpamticular the “strengthening of the rule of
law on energy issues,” faif§’ In the Claimants’ view, rules of interpretationgiuding the rule
that a treaty must be interpreted in good faith @nlight of its object and purpose cannot be

used to fabricate a requirement that is absent fhentext of the treat§?

In any event, the object and purpose of the ECTldvoat be served by precluding any investor
who has allegedly breached the laws of the host $tam making claims under the Treaty.
Such a rule would incentivize host state regulatorgnpose pretextual sanctions on foreign
investment enterprises as a means of avoidingratibit under the ECT, running contrary to
the ECT’s goals of “promot[ing] long-term coopeaaii and “strengthening . . . the rule of

law” in the energy field™*

The Claimants further note that the Respondentsimjge is not supported by any of the
principles of international law invoked ifPlama, as these were all directed towards
circumstances where “the claims in question aredagon, arise from, or otherwise would not

exist in the absence of the claimant’s own illegrahon-bona fide acts$>

Further, the Claimants argue that, even if a viohaof the host state’s law during the course of
an investment sufficed to preclude a foreign inmeBbm bringing a claim under the ECT, the

Respondents would bear the burden of proving thesfainderlying their objection to

246 Counter-memorial, paras. 260-261.

247 Counter-memorial, paras. 261-263.

248 Counter-memorial, para. 264; Rejoinder, para. 131

249 Rejoinder, para. 134, quoting Reply, paras. 158-1

%0 Rejoinder, para. 135.

%1 Rejoinder, para. 136.
%2 Rejoinder, paras. 137-138.
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jurisdiction. Yet, in the present case, the Respatalhave “failed even to makgdama facie

showing that any Khan entity ever committety breach of law 2°

189. According to the Claimants, the Respondents refer single document, the July 2009 Report
issued by the SSIA, as evidence of Khan's allegeplilatory breaches and in support of the
July 2009 suspension of the Mining License, theilAp010 revocation of the Mining and
Exploration Licenses, and the NEA’'s subsequent sadfuo re-register the Mining and

Exploration License§&

190. Yet, the Claimants assert, this report cannot hesidered reliable evidence of regulatory
breaches, much less definitive evidence sufficiergustain the Respondents’ burden of proof
on this issue at this stage of the proceedifiy@n its face, the July 2009 Report does not
identify any facts or provide any legal analysististantiate the conclusions it sets forth. In
issuing it, the SSIA ignored both the “wealth ofoimation” provided to it by CAUC and
Khan Mongolia during the inspections and Khan'sugsis to meet again with the SSTA.

191. Besides, the Claimants aver that the MRAM's orifireaction to the July 2009 Report was
contradictory, as it took no action against Khanng@ia, informing the SSIA that its
conclusions were not legitimate grounds for caimmglh minerals license, while at the same

time suspending CAUC’s Mining License “pursuant tio& report>’

192. In addition, the July 2009 Report was never natifie CAUC or Khan Mongolia, who were
therefore not afforded the opportunity to challeibe SSIA’s conclusions or remedy the
putative breacheéS® Moreover, the July 2009 Report was “never verifietlallenged or
confirmed through any proper administrative procedé® In fact, the Administrative Court
ruled that the April 2010 invalidation of the Exption License was illegal, stating that (i) “the
NEA had failed to implement its duty to monitor acwhtrol, inasmuch as it had never verified
any of the ‘breaches’ set out in the July 2009 R&pmnd (ii) “the July 2009 Report could not

provide a justifiable basis for the invalidatiorf’the Exploration Licens&’

%3 Rejoinder, paras. 40, 140-144.

%4 Rejoinder, paras. 145-147, 155, 158.

%% Rejoinder, para. 148.

%% Rejoinder, paras. 148-149, 157.

%7 Rejoinder, paras. 150-151.

%8 Rejoinder, paras. 40, 151, 155, 157-158.
%9 Rejoinder, paras. 41, 157.

250 Counter-memorial, para. 258; Rejoinder, para§, 160.
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193. The Claimants emphasize that the Respondents lma®ught to verify or otherwise prove the
allegations of the 2009 July Report, and in factehfailed even to address the “threshold”
issues pertaining to the report’s weight and ciiégipsuch as the function of the SSIA, the
methods and reasons for the SSIA’s inspections,t@dignificance of the SSIA reports to

other government agencies as a matter of Mongtiar®*

194. The Claimants acknowledge that the Respondents ‘@bbquely” referred to a 2005
inspection by the SSIA as alleged evidence of gy violations, but note that, as with the
July 2009 Report, the Respondents have failed toodstrate the “relevance, credibility or
significance” of the only supporting document theyoke, a letter from the SSIA to CAUC
dated 25 April 2005%% In any event, the Claimants consider that thigldtas nothing to do
with Khan Mongolia or Khan Netherlan#g.

195. With regard to this letter, the Claimants note thatever led to any administrative action
against CAUC, which suggests that even if any aftlilgreaches did occur, they were remedied
by the company® Administrative sanctions were imposed on CAUC oimly2009, after

“Russia and Mongolia launched their campaign tdugleKhan from the Dornod Project®

196. The Claimants argue that the Respondents’ suggetstia Khan Mongolia somehow accepted
that it had violated Mongolian law in the contextlite proceedings before the Administrative
Court by not challenging the substance of the SStnclusions denotes a misunderstanding

of the purpose of Khan Mongolia’s action before Aaninistrative Court.

197. Specifically, Khan Mongolia sought to challenge tlaidity of the administrative act of the
NEA purporting to invalidate the Exploration Licensot to investigate issues — such as the
substance of the SSIA’s conclusions — that aretoliegal relevance to the validity of the act in
question.® In fact, the Administrative Court’s invalidatiori the suspension of the licenses
should have prompted the NEA itself to investigamy alleged breaches by Khan Mongolia

that could justify refusing re-registration of tBeploration Licensé®’ Besides, since the July

%1 Rejoinder, paras. 159-162.
%2 Rejoinder, paras. 164-165.
%3 Rejoinder, para. 165.
%4 Rejoinder, para. 166.
25 Rejoinder, para. 168.
%6 Rejoinder, para. 171.
%7 Rejoinder, paras. 169-173.
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2009 Report was never notified to the Claimantsy thad no administrative basis to challenge

its content$®®

The Claimants also submit that they are “confudmdthe Respondents’ “sudden and startling”
allegation in their Reply that bfailing to engage in any activities in the threeangethat
followed issuance of the Exploration License, KiMongolia breached Article 21.2.1 of the
Law of Mongolia on Subsoff’® The allegation of a breach of this provision wasmentioned
in the Respondents’ prior pleadings, and Khan Mbagweas never cited for such a breach. In
any event, the Claimants submit that in fact Kharmied out an extensive drilling program in

the area covered by the Exploration License dutiegelevant period?

Finally, the Claimants submit that denying themeascto arbitration on the basis of the very

same allegations of regulatory breaches challefiyethem as a central component of their

claim on the merits would lead to “absurd and ueptable results®**

Whether Khan Netherlands is prevented from bringing ECT claims by operation of
Article 26(3)(b)(i) of the ECT

The Respondents’ position

The Respondents submit that the fork in the roadisg at Article 26(3)(b)(i) of the ECT
precludes Khan Netherlands from making its claimden the Treaty, because the Claimants

have already brought these claims before the Mamgacburts’’
Article 26(3) of the Treaty provides, in relevaatrip

3)(@) Subject only to subparagraphs (b) anddayh Contracting Party hereby gives its
unconditional consent to the submission of a diespgatinternational arbitration or
conciliation in accordance with the provisionstustArticle.

(b)(i) The Contracting Parties listed in Annex W® not give such unconditional
consent where the Investor has previously submittedhe dispute under
subparagraph (2)(a) or (b).

(i) For the sake of transparency, each ContngdBarty that is listed in Annex ID shall
provide a written statement of its policies, preesi and conditions in this regard to
the Secretariat no later than the date of the depb#s instrument of ratification,
acceptance or approval in accordance with Article & the deposit of its
instrument of accession in accordance with Artidé”

%% Rejoinder, para. 170.
29 Rejoinder, paras. 175-176.
210 Rejoinder, paras. 176-178.

2’1 Counter-memorial, para. 265.

272 Memorial, para. 156.

213 Memorial, para. 158, quoting the ECT [emphasieddby the Respondents].
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202. Article 26(2)(a) refers to the resolution of disggiby “the courts or administrative tribunals of
the Contracting Party party to the dispute.” Aca@agdto the Respondents, as Mongolia was
listed in Annex ID of the ECT when the Claimantedi the Notice of Arbitration, Mongolia
had “clearly” not given “its unconditional conseot arbitrate where the dispute has already
been referred to its courts or administrative tndds.>’* Mongolia’s intention to withhold such
unconditional consent is further emphasized byvittten statement of policies, practices, and

conditions provided in accordance with Article 2663(ii).>"

203. To determine whether the dispute submitted to matgonal arbitration has already been
“referred to . . . courts or administrative tribisaf the Contracting Party,” the Respondents
champion the “fundamental basis” test, while referthe “restrictive” “triple identity” test
proposed by the Claimant8. At the hearing, the Respondents acknowledgedttteattriple
identity” test’s criteria are not met in this caSeHowever, according to the Respondents, the
three requirements of the triple identity test entity of parties, cause, and object — combine to
rob Article 26(3)(b)(i) of the ECT of “any practicaffect.””’”® The Respondents explain that
this “practical ineffectiveness” of the triple idép test is noted by humerous commentators,
who have proposed to replace it by the fundamerdals test, a “more appropriate test” that
grants “practical meaning” to fork in the road pedens in investment treatié§. In applying
the fundamental basis test, the Tribunal must exarfivhether the ‘fundamental basis’ of a
claim is autonomous of claims heard in other faatl “whether the substance of the factual
complaint is the samé® The fundamental basis test was applied Rantechniki
S.A.Contractors and Engineers v. Republic of AlbghiPantechniKi), with reference to the
Woodruff Casé€“Woodruff”) and Compafia de Aguas del Aconquija SA and Vivendidssal

v. Argentine Republi¢ Vivendi”).?®! According to the Respondents, tRantechnikitribunal

274 Memorial, paras. 159-160, 162.

2’5 Memorial, para. 161; Hearing Transcript 64:4-85:The relevant part of the statement reads asvisll
“Disputes resolved by Courts of Mongolia cannotrbsubmitted to the International Courts as national
courts have already given a final judgment and edhtradict the Constitution of Mongolia and hassk of
having two judgments on the same dispute. Thergfarkcies, practices and conditions of Mongoliarda
allow an investor to resubmit the same disputentarnational arbitration” (Memorial, para. 161, tjog
Exhibit RL-28).

276 Memorial, paras. 164-186; Reply, paras. 192-199.

27" Hearing Transcript 65:12-66:4.

2’8 Memorial, para. 166.

219 Memorial, paras. 165-67; Reply, paras. 192-93irig Transcript 66:5-22.
280 Memorial, para. 167; Reply, paras. 197-98, qupEmrhibit RL-66.

21 Memorial, paras.167-174, referring to Exhibit BLPantechniki S.A.Contractors and Engineers v. Républ
of Albania Award, 30 July 2009 (“Pantechniki”), Exhibit RL-@ompafiia de Aguas del Aconquija SA and
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held that, in that case, “the arbitration concera@thim which, although brought on a different
legal basis to the court applications, was broughthe same fundamental basis as the court
cases.® This precluded jurisdiction as a result of thekfior the road provision of the bilateral

investment treaty invoked®

The Respondents assert that the two proceedingatéci by Khan Mongolia and CAUC
respectively before the Administrative Court in A@010 satisfy the fundamental basis test
and thus trigger the application of Article 26(3)(pof the ECT?** The Respondents explain
that the claims were brought by Khan Mongolia a#dUC on behalf of the same entities who
are the Claimants in this arbitration. While thibitxation and the proceedings before the
Administrative Court do not have the “exact sangaldases,” “the bases of the claims” are
the same in both instances, as both are basea:draime alleged conduct of Mongolia, i.e. the
invalidation of the Mining and Exploration Licensé® Thus, before the Administrative Court,
the Claimants sought “a declaration of the Couat the NEA’s purported action to invalidate
the mining licenses was itself invalié’® Similarly, in the present arbitration, the Clairtsan
argue for an award on the basisiofer alia, the Respondents’ alleged “illegal invalidation of
the mining and exploration licens€§””While the Claimants argue that no ECT claims were
invoked before the Administrative Court, the Resjmnts submit that the Claimants’ “ECT

claims do not exist independently of their contiattlaims.®

The Respondents also argue that Article 25 of theifn Investment Law specifically grants
Mongolian courts jurisdiction over disputes suctttias one®® The Respondents add that the

Claimants multiply their legal proceedings to “puéssure” on Mongoli&”

In addition, the Respondents contend that the @aigh arguments are internally
contradictory. Thus, while arguing that the cadetecsthe Administrative Court did not involve
any alleged ECT breach, the Claimants simultangoasjue that the mention of “Khan

Mongolia having suffered illegality and injusticethe hands of the NEA (in the [Letter to the

Vivendi Universal v. Argentine RepubliBecision on Annulment, 3 July 2002 (“Vivendi”)xl&bit RL-30,
Woodruff CasgUN Reports of International Arbitral Awards, Vohe 1X (“Woodruff”).

%2 Memorial, para. 119.

283 Memorial, para. 169.

24 Memorial, paras. 176-86.

25 Memorial, para. 182.

8¢ Memorial, para. 184.

%87 Memorial, para. 184; Hearing Transcript 69:1-7@eferring to the Notice of Arbitration.

288 Memorial, para. 183.
289 Hearing Transcript 69:23-70:8.

2% Memorial, para. 186.
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Prime Minister])” — the very facts on which theiase before the Administrative Court was
based — allows them to bring a claim under the BEWoreover, while the Claimants assert
that the proceedings before the Administrative €amd this Tribunal are distinct, they also

invoke the Administrative Court proceedings as e in this arbitratioff?
The Claimants’ position

The Claimants submit that the limitation contemgdain Article 26(3)(b) of the ECT has not
been triggered, regardless of the applicable setitria, as the present dispute between Khan

Netherlands and Mongolia has not been submitteshycother foruni?®

With respect to the administrative action filed BAUC, the Claimants indicate that the
Respondents have failed to explain how an actied fiy CAUC could trigger the ECT fork in

the road provisiowis-a-viskhan Netherland®*

As for the administrative action filed by Khan Matig, it did not involve “the same parties,
the same legal claims, the same subject mattesaime relief requested, the same underlying

facts or the same ‘fundamental bases’ as the ptgseceeding®®

The Claimants find inexplicable the Respondentsee®on that “the ECT claims do not exist
independently of their contractual claims, as tme arguments could have been made before
the Mongolian Courts?®® According to the Claimants, none of the claimsuigta before the
Administrative Court were based on contract antheeiKhan Netherlands nor Khan Mongolia

is a party to any contract with Mongoft§.

The Claimants submit that the Respondents havprogided any “substantive information” or
“reasoned analysis” of any similarity between thémanistrative proceedings and this
arbitration® The Claimants note that even if there were any sirilarity, the Claimants are

not “unsatisfied” with the Administrative Court'sedsions, as the Respondents allege, but

291 Memorial, para. 189.

292 Reply, paras. 189-191 [emphasis in the original].

293 Counter-memorial, paras. 287, 294.

294 Counter-memorial, para. 267.

29 Counter-memorial, para. 329; Rejoinder, para. 181

2% Counter-memorial, para. 271, quoting Memoriatapa83.

297 Counter-memorial, para. 271.

2% Counter-memorial, para. 268.
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rather with the conduct of Mongolia, which has egfdi to recognize or take any action based

on the Administrative Court’s decisiH.

212. The Claimants argue that to determine whether #mgrdribunal has previously considered the
“dispute” in this arbitration, the Tribunal shouiidst consider the definition of “dispute” in
Article 26(1) of the ECT. This provision refers three elements: “parties (‘between a
Contracting Party and an Investor’); subject maftexlating to an Investment’); and legal
grounds (‘concerning an alleged breach of an otitigaof the former under Part Il of the
ECT).”*® As the proceeding brought by Khan Mongolia agaitist NEA before the
Administrative Court involved neither a breach loé £CT, nor an “Investor” for purposes of
the ECT, this proceeding did not pertain to the esddispute” as the one presently before the

Tribunal®**

213. The Claimants further allege that the ECT’s deifamitof a “dispute” largely reflects what is
known as the “triple identity” test, which requiras identity of parties, legal grounds, and
subject matter or, in its only distinction from tBE€T’s definition of a dispute, reliéf? The
Claimants submit that the Tribunal should accegtttiple identity test, because its relevance to
the application of fork in the road provisions sashArticle 26(3)(b) of the ECT and to Article
26(3)(b) itself is “supported by the weight of arai authority.*®

214. In the present case, the Respondents contend,itheceidentity of legal claims between this
arbitration and Khan Mongolia’s case before the Kdstrative Court. The administrative case
was based solely on the NEA's alleged non-compéiaii its issuance of notifications and

resolutions purporting to invalidate Khan Mongdigxploration License, with procedural

29 Counter-memorial, paras. 270, 281-282, 287.

390 Counter-memorial, paras. 289-290, quoting ECT, 26(1); Hearing Transcript 175:10-25.
301 Counter-memorial, para. 291.

392 Counter-memorial, para. 292; Hearing Transcrifit:1-4.

393 Counter-memorial, paras. 294-297, 300, referriog Exhibit CLA-58, Lauder v. Czech Repuhlic
UNCITRAL Arbitration Rules, Final Award of 3 Septéer 2001, paras. 163-66, Exhibit CLA-Z8MS v.
Argenting ICSID Case No. ARB/01/8, Decision on ObjectionsJtrrisdiction of 17 July 2003, para. 80,
Exhibit CLA-60, Azurix v. ArgentinalCSID Case No. ARB/01/12, Decision on Jurisdietaf 8 December
2003, Exhibit CLA-61Pan American Energy LLC et al. v. Argentin@SID Case No. ARB/04/8, Decision
on preliminary Objections of 27 July 2006, pard-157, Exhibit C-62Toto Costruzioni Generali SpA v.
Lebanon ICSIC Case No ARB/07/12, Decision on Jurisdictioh8 September 2009, paras. 211-212,
Exhibit CLA-63, Cf. Genin v. EstonjalCSID Case No. ARB/99/2, IIC 10(2001), paras. -334, Exhibit
CLA-64/RL-20,Amto, para. 71, Exhibit CLA-65CME v. Czech Republi€inal Award of 14 March 2003,
ad hoc — UNCITRAL Rules, paras. 432-433.
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requirements of Mongolian laf? All the facts underlying the complaint revolvedand the

notifications and resolutions issued by the N¥A.

Furthermore, the Administrative Court identifiea tlegal bases for its conclusions as Articles
26.3, 26.4, and 26.5 of the NEL, and Articles 1 d@hdf the Law on Regulation for
Implementation of Nuclear Energy La¥.The Administrative Court made no determination as

to whether the NEA’s actions breached any investotection standard$!

By contrast, in the present arbitration, the Tréddudoes not need, and is not empowered, to
determine whether the NEA'’s invalidation of the Exption License was in violation of
procedural requirements of Mongolian 18%.The NEA’s breach of Mongolian law would
constitute no more than one of the many facts edith Mongolia's violation of its
obligations under Articles 10 and 13 of the E€T.

Indeed, the primary relevance to this arbitratibthe decisions of the Administrative Court is
that Mongolia chose to disregard them, thus showlag its actions were not motivated by
legitimate regulatory concerns, but were “simply #legal taking of [the] Claimants’

investments 3%°

In addition, the Claimants observe that the rakefuested of the Administrative Court and this
Tribunal is differenf’* Before the Administrative Court, Khan Mongolia wested a

declaration that the NEA’s actions were invalid aasnatter of Mongolian law. In contrast,
before this Tribunal, Khan Netherlands is requgsttompensation for the total loss of its

investment in Mongolid*?

The Claimants acknowledge that the Respondents galythree international decisions,
Woodruff Vivendi andPantechniki to argue for the use of a “fundamental basist iteghe
application of Article 26(3)(b) of the ECT. Howeyeaaccording to the Claimants, the cited

cases do little to support the Respondents’ arguiién

304 Counter-memorial, paras. 273, 283, 298.

305 Counter-memorial, paras. 272, 274-280.

308 Counter-memorial, para. 280.

307 Counter-memorial, paras. 283, 298.

308 Counter-memorial, para. 273.

309 Counter-memorial, para. 284.

310 Counter-memorial, para. 273.

311 Counter-memorial, para. 299.
312 Counter-memorial, paras. 272, 285-286, 299.

313 Counter-memorial, paras. 301, 306.
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First, the Claimants specify thaWoodruff,a 1903 decision of the U.S.-Venezuela Mixed

Claims Commission concerning Venezuela's failureetgpay bonds issued under a concession
agreement, stands for the proposition that “wheckaimn brought on the international plane is

‘fundamentally based on a [domestic law] contraam,’exclusive forum selection clause in that
contract should be respectedalthough without prejudice to the right to pursuerther

remedies based on causes of action in internatitaval’ >

The Claimants further observe that Wivendi, the tribunal’'s dismissal of the claims on the
merits because the adjudication of those claimsldvelate the exclusive jurisdiction clause
of the underlying concession agreement was annudiecan ICSID annulment committee
decision. In doing so, the annulment committee kedothe “fundamental basis” test not in the
context of a fork in the road provision, but ratber‘dispel the notion that the mere existence

of a contractual forum selection clause could préelinvestment treaty arbitratiof”

Vivendi also stands for the proposition that fork in tlead provisions are triggered where
(i) jurisdiction under the treaty is not limited ¢taims for treaty breaches; and (ii) the disputes

in the national and international fora are “coeste®.”™'®

In this respect, the Claimants contend that jucisolh under the ECT is certainly limited to
claims based on breaches of the Treaty. Furtheristgues before the Administrative Court and
this Tribunal are not coextensive. Thus, this @indl must not determine the legality of the
NEA’s conduct under Mongolian law, but rather wlegtiMongolia’'s “disregard for the
Administrative Court’s ruling and its subsequentelepment of the Dornod Project” breached

Mongolia’s obligations under the ECY..

Finally, the Claimants note th&antechniki an ICSID case concerning money owed by
Albania under a contractual provision, is the odécision mentioned by the Respondents or
known to the Claimants to employ the “fundamen&sig’ test in the context of a fork in the
road provision°‘.18 In that case, the Albanian courts had already idsed the investor’s claims,
and the investor resorted to arbitration under @Gneece-Albania bilateral investment treaty

“rather than [pursuing] an appeal in Albanf&”

314 Counter-memorial, paras. 301-305, quoting ExHiliA-69, Woodruff para. 160 (emphasis added).

31> Counter-memorial, paras. 307, 312.

318 Counter-memorial, paras. 311-314, quoting ExHiit68, Vivendij para. 55.

317 Counter-memorial, para. 315.

318 Counter-memorial, paras. 316-321.

319 Counter-memorial, para. 319.
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The Claimants argue that the sole arbitratoP@mtechnikibased his decision that he lacked
jurisdiction on the fact that Albania’s failure tomply with a contractual provision, which had
already been declared to be null by the Albaniamtspwas the only conduct identified by the
claimant as capable of constituting a breach ofrtédevant investment treaty. In this case,
however, Khan Netherlands’ claims are not basedMongolia’'s breach of a domestic law

contract?

Additionally, unlike the investor ifPantechniki Khan Netherlands is not seeking the same

remedy before the national and international trasit*

In sum, the Claimants state that “this arbitratierbased on fundamentally different legal
claims and a factual predicate that goes far beybedimited procedural issues before the
Administrative Court.*? The factual basis for Khan Netherlands’ claimsE@T violations
before this Tribunal is based on Mongolia’s pursiif joint venture with Russian interests to
develop the Dornod Project without the Claimants] the Government’s related decision to
invalidate and refuse to re-register the Mining &xgloration Licenses, to disregard the 2010
MOU, to disseminate false information about Kharthgdands, and finally to disregard the
decision of the Administrative Court. By contrasie factual basis for Khan Mongolia’s claim
before the Administrative Court consisted of the ANE failure to comply with the
requirements of administrative due process in féatmg its notifications to Khan Mongoli&®
Consequently, the fundamental basis test, to tlenekhat the Tribunal finds it relevant, is not

satisfied in the present ca¥eé.

In addition, the Claimants argue that even if tispuate before this Tribunal were the same as
the one before the Administrative Court, Mongolialsregard for that court's decision
nonetheless constitutes an independent basis fan Wetherlands to pursue a treaty claim

against Mongolia under the EC¥.

The Claimants add that the Mongolian statemenbb€igs provided with respect to Annex ID

of the ECT does not support the Respondents’ fotké road objectioff®

320 Counter-memorial, para. 320; Hearing Transcr§#:10-184:4.

321 Counter-memorial, paras. 319, 321.

322 Counter-memorial, 321.

323 Hearing Transcript 180:1-181:6.

324 Counter-memorial, para. 321; Rejoinder, parag-183.
325 Hearing Transcript 184:5-184:14.

326 Counter-memorial, paras. 322-328.
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Finally, the Claimants assert that the Respondématge conceded their objection under ECT
Article 26(3)(b)(i)” in their Reply, as they did nattempt to rebut any of the Claimants’
submissions regarding the application of this wiowi and did not challenge the Claimants’
submission that the fundamental basis test is atisfied in this cas&’ In particular, by not
contesting and in part even confirming the Claimamharacterization of the proceeding
brought by Khan Mongolia before the Administrat@eurt, the Respondents have conceded
that the fundamental basis of the claims broughkKbgn Mongolia before the Administrative
Court was completely different from the fundamerttasis of the claims presently before the

Tribunal®?®

Whether Khan Netherlands has complied with the waihg period requirement of Article
26(2) of the ECT

The Respondents’ position

The Respondents submit that the Tribunal shouldlirgecjurisdiction because Khan
Netherlands has not made any valid attempt toesitdl dispute amicably and has thus failed to

comply with the procedure set forth in Article 2atloe ECT3*

Article 26(1) and (2) of the Treaty provides:

(1) Disputes between a Contracting Party and an Inve$@nother Contracting Party relating
to an Investment of the latter in the Area of thierfer, which concern an alleged breach of
an obligation of the former under Part Il shdllpossible, be settled amicably.

(2) If such disputes can not be settled accortlinthe provisions of paragraph (1) within a
period of three months from the date on which eitparty to the dispute requested
amicable settlement, the Investor party to the wespmay choose to submit it for

resolution:
(a) to the courts or administrative tribunalsted Contracting Party party to the dispute;
(b) in accordance with any applicable, previouglsead dispute settlement procedure; or
(c) in accordance with the following paragraphshig Article.

The Respondents submit that, as confirmed by nuwmeanbitral tribunals, in stipulating a
three-month waiting period following the requessédtle the dispute amicably, Article 26(2) of
the ECT creates a jurisdictional, rather than ‘&hgrprocedural, requirement, failure to

comply with which deprives the tribunal of juristian >*

327 Rejoinder, paras. 180-183.
328 Rejoinder, paras. 184-186, referring to Replyapa48, 155.

329 Memorial, para. 136.

330 Memorial, paras. 138, 140-146, referring to Ekhitl.-33, Enron Corporation and Ponderosa Asséts.
v. Argentine RepubljcDecision on Jurisdiction, 14 January 2008, p&®, Exhibit RL-11, Murphy
Exploration and Production Company International Republic of EcuaderAward on Jurisdiction, 15
December 2010, paras. 153, 154, 157, Exhibit RLA34oine Goetz et al. v. Burundiward, 10 February
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234. The Respondents argue that the Claimants’ “narrioiérpretation to the effect that Article
26(2) of the Treaty only requires disputes to btlesk amicably “if possible” is a “gross
underestimation” of the importance of the waitingripd and a “miscomprehension” of the

Treaty’s object and purpos&.

235. According to the Respondents, Article 2 of the E@dntifies one of the Treaty’s aims as the
promotion of cooperation. In this context, cooperatmplies that parties must attempt to settle
a dispute amicably despite the complexity of thepdie and the unforeseeability of the
outcome of the amicable dispute resolution prot€ddoreover, the Respondents assert that,
in the present case, there was no sign that Mamgaiuld have willfully refused to

negotiate’>

236. The Respondents also submit that the Claimantsidiccomply with the mandatory waiting
period of three months from the request to setike dispute amicabR?* Contrary to the
Claimants’ assertion, the Letter to the Prime Maniglid not trigger the three-month period, as
it does not constitute the request for amicabléeseént contemplated by Article 26 of the

ECT, lacking the necessary elements of such a segeeout in Article 26(1)

237. First, the letter does not relate to an “Investbrawother Contracting Party.” Sent by Khan
Canada, it contains no mention of Khan NetherldffdSecond, the letter makes no mention of
any disputes “which concern an alleged breach aftdigation of the [Contracting Party] under
Part IIl [of the Treaty].®* The letter concerns exclusively breaches of Maagalaw, rather
than Mongolia’s alleged ECT breaches. Yet,Barlington Resources Inc. v. Republic of
Ecuador(“Burlington”), the tribunal stated that a dispute under atyréanly arises once an
allegation of [tJreaty breach is made” and foundttthe applicable six-month waiting period
would begin only at that point in tinfé® Third, the letter did not attempt to settle thepdite

1999, para. 93, Exhibit RL-3%Vestern NIS Enterprise Fund v. Ukrajr@rder, 16 March 2006, para. 5;
Reply, paras. 172-173, referring to Exhibit CLA-&alini, para. 16, Exhibit RL-60ICS Inspection and
Control Services Ltd. v. Argentina, Award on Juididn, 10 February 2012, paras. 250-251, n.275.

%! Reply, paras. 163-166, 170.

332 Reply, paras. 167-171, 174.

333 Reply, paras. 175-176.

334 Memorial, paras. 136, 139, 155; Reply, paras, 18%.

3% Memorial, paras. 147-148, 155; Reply, para. 185.

33 Memorial, para. 149; Reply, paras. 181-182, Haring Transcript 62:9-12.
337 Memorial, para. 150; Reply, paras. 182-184.

338 Reply, para. 183, quoting Exhibit RL-6Burlington Resources Inc. v. Republic of Ecuaddecision on
Jurisdiction, 2 June 2010, para. 33Bytlingtor’).
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amicably. It contained neither offers to negotiae any suggestion of a potential settleni&ht.
Instead, the letter was “aggressive[. . .]" andéttening,” reflecting the Claimants’ policy of
negative publicity and intimidation against the Rewlents® In fact, the Claimants publicized
the letter on their website and, on the very dayais sent, commenced proceedings against the
NEA in the Mongolian court¥™

The Claimants’ position

238. The Claimants submit that far from seeking to djard the requirements of Article 26 of the

Treaty, they have actually complied with that psiwin3*?

239. The Claimants argue that given the stipulation iticke 26(1) that disputes shall be settled
amicably “if possible” and the conditional languagfeArticle 26(2), the relevant inquiry for
purposes of these provisions is whether the disputgquestion can or cannot be settled

amicably?*®

240. Moreover, according to the Claimants, the ECT ,kenome other investment treaties, does not
require a formal, written, specific, notice of asplite, but only a good faith “request” for
amicable settlement. As confirmed by tBalini Construttori S. P.A. and ltalstrade S.P.A. v
Kingdom of Morocco(“Salini”) and Limited Liability Company Amto v. Ukraing@ Amto”)
decisions, given the ordinary meaning of the wartjliest,” the investor need only make its

problems known to the host state’s decision-makedsask that they be resolvéd.

241. The Claimants further submit that they compliedhwtiie requirements of Article 26(1) and (2)
by sending the Letter to the Prime Minister on 1&ilA2010. The letter refers to the “ongoing
unlawful and unjust actions being taken by the BacEnergy Agency,” including the NEA's
purported invalidation of the Mining and Exploratihicenses, and specifically requests the

Prime Minister of Mongolia to “exercise [his] autitg to review and overturn the NEA’s

339 At the hearing, however, counsel for the Respotmistated that the Letter to the Prime Ministes wa
“offering apparently negotiation” (Hearing Trangtr23:6-24:5).

340 Reply, paras. 178-179.

341 Memorial, paras. 151-154; Reply, paras. 177-179.
342 Rejoinder, para. 190.

343 Counter-memorial, paras. 332-333.

344 Counter-memorial, paras. 334-340, 351, referriagExhibit CLA-77, Salini Construttori S.P.A. and
Italstrade S.P.A. v. Kingdom of Morogd@€SID Case No. ARB/00/4, Decision on Jurisdictminl6 July
2001, para. 20 Galinl"), Exhibit CLA-64/RL-20,Amto LLC v. UkraineSCC Case No. 080/2005, Final
Award of 26 March 2008, para. 189.
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decisions” and “to closely examine and assist tt@mants] in rectifying the NEA’s unlawful

actions.®®

Moreover, the Letter to the Prime Minister mentidimat Mr. Quick, Khan Canada’s President
and CEO, “would appreciate an opportunity to spdatkctly” with the Prime Minister of
Mongolia or his staff*® In the Claimants’ view, the fact that this letigas sent on Khan
Canada’s letterhead does not vitiate its charaea request for amicable settlement between
Khan Netherlands and the Respondents, as Khan €aepdesented the interests of all its

wholly-owned subsidiaries, including Khan Nethedamnd Khan Mongoli&”

According to the Claimants, Mongolia was well awafeKhan Netherlands’ interest in the
issues canvassed in the Letter to the Prime Mmiste the FIFTA was informed of Khan
Netherlands’ majority ownership of Khan MongoliaMay 2008, and as this ownership was
set forth in the 2010 MOU?®

Moreover, a request for amicable settlement uriteB&CT need not refer to specific breaches
of the Treaty. ThaBurlington case invoked by the Respondents was concernedawitbaty
that did not condition submission to arbitrationaonattempt to settle the dispute amicably, but
only on the passing of six months. ThBsiylingtondid not analyze the question of whether a
request for amicable settlement must contain dilegs of treaty breach. As fd&urlington's
wider proposition that a dispute “only arises oaneallegation of [t]reaty breach is made,” it is
contrary to the weight of authority on the questias evidenced by thilaffezini v. Spain
decision®*®

In any event, seen in its full context, this phrdesm Burlington does not support the
conclusion that the Claimants have failed to satisé requirements of Article 26 of the ECT.
In fact, theBurlingtontribunal specified that an investor should notdxuired “to spell out its
legal case in detail . . . [or] even . . . to ingddpecific [treaty provisions . . .” but need only

“apprize the host State of the likely consequertbes would follow should the negotiation

34> Counter-memorial, para. 343.

346 Counter-memorial, paras. 343-345, quoting ExHibit5; Rejoinder, para. 189.

37 Rejoinder, para. 191.

348 Counter-memorial, paras. 346-349.

349 Rejoinder, paras. 192-195, referring to ExhibitAG11, Maffezini v. SpainlCSID Case No. ARB/97/7,
Decicision on Jurisdiction dated 25 Jan. 2000, .p26a
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process break dowr’™ The Letter to the Prime Minister did just thatibforming Mongolia

of the possibility of resort to international arhiion3**

The Claimants also recall that after the Letteth® Prime Minister, numerous further efforts
were made to achieve an amicable settlement, imguthree trips to Mongolia by Khan

Canada’s officers and directors.

The Claimants submit that since an amicable dismgelution provision aims to allow parties
to engage in good faith negotiations, such a pravisannot preclude the Tribunal from having

jurisdiction where any further attempts at negaiiatvould have been futifg?

In the present case, based on the lack of posegsgonse to any of Khan's efforts to achieve an
amicable settlement and the “larger set of circamsgs surrounding the claims before the
Tribunal,” it was clear that amicable settlementdian Netherlands’ dispute with Mongolia

was impossiblé>*

The Claimants submit that the Respondents addueidence in support of their assertion to
the contrary. In particular, the Respondents failgive any explanation for the “obvious”
guestions arising in this connection, such as wiangblia refused to honor the 2010 MOU and
the decisions of the Administrative Court; why tiEA sent an inflammatory letter concerning
Khan to the Toronto Stock Exchange in March 201®tyy wio Mongolian official ever
responded to the Letter to the Prime Minister; viitiy Edey was advised that an amicable
resolution would be difficult to achieve given Minkhbat's opposition to Khan's participation
in the Dornod Project; why Mr. Enkhbat publicly ilted Khan and stated that it would never
get its licenses and; why Mongolia entered intagreement with Russia for the development

of the Dornod Project, even as the Claimants reehihe project’s legitimate ownets.

%0 Rejoinder, para. 196.
%! Rejoinder, paras. 196-197.

32 Counter-memorial, para. 352; Rejoinder, para. 189

353 Counter-memorial, paras. 354-356.
34 Counter-memorial, paras. 350, 353, 356; Rejoinpiema. 189.
35 Rejoinder, paras. 50-51, 198-200.
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Whether Khan Netherlands’ claims are barred by opeation of Article 17(1) of the ECT
The Respondents’ position

The Respondents submit that Article 17(1) of thelEi&s denial of benefits provision, applies
in the present case to exclude the Tribunal’s gict®on over Khan Netherlands’ claims under
the ECT®*®

Article 17(1) of the ECT provides, in relevant part

“Each Contracting Party reserves the right to dieyadvantages of ... Part [lll of the Treaty]
to:

(1) a legal entity if citizens or nationals of arthstate own or control such entity and if that
entity has no substantial business activities @Ahea of the Contracting Party in which it is
organized....”

According to the Respondents, given the Treatyrp@se to “foster mutual cooperation for the
benefit of the signatories to the Treaty,” the afmArticle 17(1) of the Treaty is that ECT
benefits be awarded to “genuine nationals of catitrg party states,” but denied to “investors
which halve] no real connection with a ContractiRgrty, even if technically they [are]

organized within one of those contracting statte"so-called “mailbox companie¥?

The Respondents submit that if they can show thetnKNetherlands is a mailbox company
within the meaning of Article 17(1) of the ECile., that (i) “nationals of a third state own or
control” Khan Netherlands and (ii) Khan Netherlafidas no substantial business activities” in
the Netherlands, then Mongolia may deny Khan Né&hes the advantages of Part Il of the
Treaty in this arbitratiof>® This denial also includes denial of the advantaajesrticle 26 of

the ECT because this provision, invoked as thegictional basis of Khan Netherlands’ ECT

claims, applies only to alleged breaches of Phdflthe ECT>>®

The Respondents acknowledge that recent arbitreisidas are inconclusive regarding the
application of Article 17(1) of the ECf° Of the four recent “notable” decisions on this @t
two, namely, thePlama Consortium v. Bulgariél Plama”) and Yukos Universal Limited (Isle
of Man) v. the Russian Federati¢tYukos’) decisions on jurisdiction, have found that the tigh
to deny the benefits of the ECT must be exerciseiivedy by the host state and with

3% Memorial, paras. 199-200.

357 Memorial, paras. 189-192, quoting ECT, Art.2.

38 Memorial, paras. 193-194; Hearing Transcript 3375:5.
39 Memorial, paras. 193-194.

360 Memorial, paras. 199-200.
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exclusively prospective effecti.e., before the investment is made and the arbitratio

commenced®

Addressing the Treaty’s “object and purpose” taofpote long-term co-operation in the energy
field” and investors’ “legitimate expectations” efijoying the advantages of Part Il of the ECT
unless the state exercises its right to deny EQiefits under Article 17(1) of the Treaty, the
Plama tribunal explained that under this interpretatitim putative investor would receive
“reasonable notice” of a potential host state’sisien to exercise its right under Article 17(1),
and hence be able to “come within or without thtede there specified, as it chooses” or “plan

not to make an investment at all or to make itvehsre. 22

By contrast, the other two decisions concerningitberpretation of Article 17(1) of the ECT,
Petrobart Limited v. Kyrgyz RepublicR&trobart”) and Amto,directly proceeded to consider
whether on the facts of the case the relevantyefeditwithin the description of Article 17(1) of
the ECT, “on the basis that the benefits would éeiet if the conditions of Article 17 were
fulfilled,” **® “as if the exercise of the [host state’s] right §teny benefits] could be made upon
the exercise of the investor’s rights, that isthet outset of the arbitratiod® In Amtq as in
Plama the tribunal examined the purpose of the ECT ,dttstiched a particular significance to
the reciprocal nature of the ECT and to the refegzeto “complementarities” and “mutual

benefits” in the expression of the Treaty’s objezin its Article 2°%°

The Respondents submit that the legal commentdigirisost unanimous[]” in criticizing the
interpretation of Article 17(1) of the ECT adoptedPlama and Yukos®®® According to the
Respondents, the requirement of prior notificattontradicts a plain reading of Article 17(1)
of the Treaty, as this provision makes no mentibrsgecific notice®” In fact, where the

“authors of the [Treaty] wished to subordinate ¢iercise of rights to conditions of form, they

31 Memorial, paras. 200-203, 209-210, 212, refertingxhibit RL-22,Plama Consortium v. BulgarjaCSID
Case No. ARB/03/24, Decision on Jurisdiction of 8bfuary 2005 (Plamd), Exhibit RL-24, Yukos
Universal Limited (Isle of Man) v. the Russian Fedien, Interim Award on Jurisdiction and Admissibility,
30 November 2009 Y'uko$).

32 Memorial, para. 203, quoting Exhibit RL-2lama para. 161, ECT, Art.2.

363 Memorial, paras. 205-208, referring to Exhibit ASB4/RL-20, Amtq Exhibit CLA-101/RL-23,Petrobart
Limited v. Kyrgyz RepubliGCC No. 126/2003, Award of 29 March 200B¢trobart).

34 Memorial, para. 212.

355 Memorial, para. 207, quoting Exhibit CLA-64/RL-28mtq para. 61.

356 Memorial, paras. 215-233, referring to Exhibits-& RL-5, RL-6, RL-26, RL-27.
37 Memorial, paras. 217-218.
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formulated them explicitly**® It is also contended that Article 17(1) itself stitutes sufficient

notice®°

The Respondents add that commentators conBildends reference to the Treaty’s purpose as
“fallacious” and “one-sided®° For instance, in quoting the Treaty’s purposexgsessed in its
Article 2, the tribunal irPlamaomits the words “complementarities and mutual fiexnethus

ignoring the “reciprocal elements of the [Treat}:”

Moreover, the Respondents observe that the vietthieaexclusively prospective effect of the
denial of benefits is necessary to protect thetitegie expectations of investors is criticized,
because “a company controlled by nationals of alteiate and which has no activity in the

state in which it is incorporated has no legitimetpectation of protection under the Treaty.”

Finally, thePlamainterpretation has “utterly impractical consequet as it imposes on the
host state the obligation to review “every corperatructure, down to its smallest of
subsidiaries and empty mailbox companies that mayctntained somewhere within the
investors’ group, of every investment that is madt&in its territory” if it wishes to avail itself
of its rights under Article 17(1) of the EGT.

In addition, the Respondents submit that the Clatsidnterpretation of Article 17(1) of the
Treaty, derived from thd’lama and Yukosdecisions,runs contrary to the rules of treaty
interpretation found at Article 31 of the VCI*T* With respect to the “ordinary meaning” of
Article 17(1) of the ECT, the Respondents assext the statement that a state “reserves the
right to” deny benefits does not suggest that amyhér action is necessary to exercise the

denial of benefitd”®

This meaning of “to reserve a right” is confirmegthe Oxford English Dictionary, numerous
commentators, and the French and Spanish versfotie dlreaty’’® The heading of Article
17(1) of the ECT and Part C(2)(11) of the ECT ReadBuide also indicate that the denial of

38 Memorial, para. 219, quoting Exhibit RL-5, pa¥d; Reply, para. 262; see also Hearing TranscAp23
75:5, referring to ECT, Arts. 26(3)(b)(iii), 26(4nd 27(1)(2).

39 Memorial, para. 220.

37 Memorial, paras. 224, 226.

371 Memorial, paras. 223-227.

372 Memorial, para. 228, quoting Exhibit RL-5, para.
373 Memorial, paras. 230-232.

374 Reply, paras. 248-250, 268.

375 Reply, paras. 252-253.

378 Reply, paras. 251-259.

57



263.

264.

265.

PCA Case No. 2011-09
Decision on Jurisdiction

benefits is not an optiol’ By contrast, where the authors of other treatised to subject the
use of a denial of benefits clause to prior notiteey inserted an explicit compulsory
requirement of notification, as in Article 1113@)the North-American Free Trade Agreement
and Article 18(2) of the 2004 Canada Model Bif.

Regarding the object and purpose of the ECT, trep&alents submit that their interpretation
does not “incentivize states to be non-transpairertheir implementation of ECT policies”
contrary to the Treaty's goal to create “stablajiidple, favorable and transparent conditions
for Investors,” because investors are on noticeviope of Article 17(1) of the ECT, as
explained abov&”? Rather, it is the Claimants’ position that inceizis investors to be non-

transparent by keeping “quiet about the structfitear investment.®®°

Finally, with respect to “subsequent practice,” fRespondents highlight that whereas the
Claimants assert that states may exercise théitr uigder Article 17(1) of the ECT by making a
“blanket” denial of advantages towards all compsintaught by the provision’s definition,
tellingly the Claimants have not identified a smglanket denial of this soft: In any event,

such a blanket denial would constitute a “reseovdtprohibited by Article 46 of the Treaf$?

In their Memorial, the Respondents state that tieéepred view of legal commentators and the
one that should be adopted by the Tribunal is tiathost state’s right to deny ECT benefits
can be exercised at the start of any dispute, whenstate becomes aware of a mailbox
company investor that is attempting, despite baingtrolled by nationals of a non-ECT

Contracting Party, to obtain the advantages ofTireaty>®® At the hearing, the Respondents
explained that where the two conditions of Artitl&1) (ownership or control by nationals of a
third state and lack of substantial business d@gviin the state of incorporation) are met,
Article 17(1) provides “directly for the non-apmigon” of Part Il of the Treaty, without

requiring that the state take any “additional atto deny benefits” and without any “temporal

limits” on the exercise of the state’s right to dérenefits®®*

37" Reply, paras. 260-264.

378 Reply, paras. 265-267, referring to Exhibits CZ3-RL-81.

37 Reply, paras. 269-271, quoting Counter-memopiata. 380; ECT, Art. 10.1
30 Reply, para. 272; Hearing Transcript 77:1-8.

31 Reply, paras. 273-274, 276; Hearing Transcript§@3.

382 Reply, para. 275; Hearing Transcript 77:20-78:23.

383 Memorial, para. 235.

384 Hearing Transcript 74:17-75:9.
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266. The Respondents further submit that, in the presase, the Tribunal is “faced with the
application of Article 17(1) to the exact situatitor which it was designed® In particular,
the Respondents assert that the Claimants havdtadrttiat Khan Netherlands is owned and
controlled by nationals of a third state — Canadéhieh is not party to the ECT, and that Khan
Netherlands is a “mailbox” company, with “no sulpgia business activities in the Area of the
Contracting Party in which it is organizeti®As a result, the Tribunal is faced with an engirel
new question, as all the above-referenced decisionserning the operation of Article 17(1)
were ultimately decided on the basis that one erdther of the two factual conditions of
Article 17(1) was not met’

267. Moreover, the Respondents submit that even if kxtit7(1) of the ECT is interpreted to
require an active denial of benefits, in the préssrse Mongolia has not had a “realistic
opportunity” to exercise its right to deny ECT bftse This is because Khan Netherlands was
created and inserted into the Claimants’ corposdtacture after the Claimants had been
notified of their breaches of Mongolian regulati@m coinciding with the Claimants’ negative
publicity campaign against the Respondéfftdloreover, Khan Netherlands was given a “low

profile” even after its incorporatiofi;

268. The Respondents argue, therefore, that if the @laigh approach to Article 17(1) of the ECT
were taken, Mongolia would be faced with the “ingibke task” not only of examining the
corporate structure of every investment made iteitstory, but also of constantly monitoring

changes in this structur&

269. Furthermore, the Respondents submit that Articledl)lWas drafted specifically to avoid the
benefit of the Treaty being extended to an entitghsas Khan Netherlands, which was created

in the lead up to this arbitration as a “cynicaéatpt” or “subterfuge” to allow Khan Canada, a

385 Memorial, paras. 238, 240.

38 Memorial, para. 239, quoting ECT, Art. 17(1), guaras. 195-197; Reply, para. 279; Hearing Trapscri
79:3-80:12. This is confirmed by the Claimantshait Counter-memorial, para. 360.

37 Hearing Transcript 80:13-82:7.
38 Memorial, para. 257.

39 Memorial, paras. 242-249, 252; Reply, para. Z&3he hearing, the Respondents explained thatewkiilan
Netherlands may have been registered in MongolidMay 2008, “this is not the same people in the
government who are dealing with this registratiosacpss” (Hearing Transcript 88:2-5). The Resporglent
emphasized that no mention of Khan Netherlands mvade to the NEA or the Mongolian Ministry of
Energy and Mines between 2008 and 2010 and that @vehe Letter to the Prime Minister, Khan
Netherlands was not named (Hearing Transcript 88:6).

39 Memorial, paras. 252-254; Hearing Transcript 71739

59



270.

271.

272.

273.

PCA Case No. 2011-09
Decision on Jurisdiction

Canadian entity, to obtain the benefit of the E@dspite the fact that Canada has not adhered
to the Treaty™*

Among “further notable elements,” the Respondents stithas the investment was made
without any involvement by Khan Netherlands, whigds incorporated only in 2007, after the
Claimants’ alleged investments in Mongofia.lt is thus “misleading” for the Claimants to
assert that if “capital could not have been chaethéhrough a Dutch company, it may never

have been invested in the first placd&.”

In addition, the Respondents contend that the @laismare incorrect in stating that mailbox
companies have been led to expect to receive tteqtions of Part Il of the ECT by reason of
the Treaty’s wide definition of “investor®* The Claimants’ reading of the ECT is “myopic,”
as it “surgically remov[es]” Article 17(1) from thECT3* In fact, Article 17(1) is an

exception to the definition of “investor” found Article 1(7) of the Treaty?®

Accordingly, investors can plan their investmentstioe basis of the notice given by Article
17(1) that if they fall within the definition of ih provision, they may not rely on the
protections of the ECY’ Wide definitions of “investor” have been coupleithwdenial of
benefits clauses in other instruments, such agabé US Model BIT?® A state is free to limit
its consent to arbitration in a treaty, and theestgr may “accept or decline the offer to

arbitrate, but cannot vary its ternis:”

Thus, the Respondents’ interpretation of Articlé1)of the ECT does not create any injustice
for the investor. In order to benefit from the EGfe investor can always structure its activities
so as to have “substantial” business activitiea i@ontracting Part§’® Nor does it make any

sense to argue, as the Claimants do, that Mongaiigéntions in signing the ECT can be

inferred from the Netherlands-Mongolia BIT, as thir no reason to believe that a state wishes

391 Memorial, paras. 255-257; Hearing Transcript 8590:2.

392 Memorial, paras. 241-242; Reply, para. 206.

39 Reply, para. 206, quoting Counter-memorial, pags.
394 Reply, paras. 203-204.

3% Reply, paras. 205, 216.

39 Hearing Transcript 83:14-85:10.

397 Reply, para. 207.

3% Reply, paras. 211-214.

39 Reply, paras. 208-209.

90 Reply, para. 210.
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to engage itself in the same way toward one ottete 9y means of a BIT as toward an

unlimited number of states by way of a unilaterahty*®*

The Claimants are also incorrect in suggesting thatNetherlands has a vested interest in
gaining international protection for mailbox comjpes in particular Special Financial
Institutions. In fact, multiple sources note thge8al Financial Institutions do not contribute

substantially to the Dutch econorfy.

Finally, the Claimants are incorrect in claimingitlinvestors and states should be expected to
act in accordance with arbitral decisions, and artipular that Mongolia should have
conformed withPlama and Yukos as there is no doctrine of precedent in inteomat
arbitration?® In fact, the authority of an arbitral tribunal’®dsion is limited to the parties
which have agreed to submit their dispute to abdn; the arbitral decision cannot have any

impact on parties not bound by the arbitration egrent'®*

Even if it were accepted that states should forticp@n the basis of arbitral decisions, this
reasoning is inapplicable to the present casehenabsence of an accepted line of authority
existing at the relevant time. When Khan Nethersaméhs created in 2007 and when the
Claimants’ claims crystallized sometime in or arduBctober 2009, of the three decisions
considering Article 17(1) of the ECT, two, nameRetrobart and Amtq supported the
Respondents’ interpretation, and the thiPthma, had been criticized by legal commentators.
The Yukosdecision, which the Claimants state confirms t&soning inPlamg had not yet

been renderetf®
The Claimants’ position

The Claimants submit that Mongolia cannot at thiages deny Khan Netherlands the
advantages of Part Il of the ECT with regard sopte-existing investments pursuant to Article
17(1) of the Treaty. At the outset, the Claimanighlight that Article 26 of the ECT,

concerning dispute settlement, is not includedart Rl of the ECT and thus falls outside the

scope of Article 17(1). For this reason, the intetg@tion of Article 17(1) is not a question of

401 Reply, para. 215.

402 Reply, paras. 217-224, referring to Exhibits @1RL-69, RL-70, RL-71.
93 Reply, paras. 225-232.

04 Reply, para. 228.

%5 Reply, paras. 234-238.
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jurisdiction°® Nonetheless, the Claimants note that the Par@e® lagreed to resolve the
applicability of Article 17(1) of the ECT in thiggliminary phasé”’

278. The Claimants state that whether Mongolia’s rightdeny benefits was exercised must be
evaluated at the time when the Contracting Padffexr of consent to arbitration is accepted by
the investor. In the present case, Mongolia hadexetcised its right when the Claimants

commenced this arbitratidf

279. According to the Claimants, the Respondents arbat Article 17(1) at once constitutes an
automatic denial of benefits by all the ECT cortirax parties to all companies meeting the
criteria of Article 17(1) and reserves a ContragtiParty the right to deny an investor the
advantages of Part Ill of the ECT at any time wiglgard to its pre-existing investments.
Contrary to the Respondents’ assertion, the Cldisnamreject the Respondents dual
interpretation of Article 17(1) of the ECT not beea it is “unjust,” but because it is
inconsistent with (i) the terms of the ECT, (ii)ettobject and purpose of the ECT, and

(iii) relevant rules of international laff?
(i) Terms of the ECT

280. First, it is clear, according to the Claimantstttie terms of Article 17(1) of the ECT do not
constitute an automatic denial of beneftfsThe Respondents’ attempt to analogize Article
17(1) to a limitation on the contracting partiegnsent to arbitrate disputes with investors
meeting the conditions stipulated therein is “dyeftawed.™!* Article 17(1) is not one of the
dispute resolution provisions of the ECT and indéedocated in a different part of the
Treaty?? The controlling language, “reserves the right iodicates that, while a state may
deny the benefit of Part Ill of the ECT to a certeliass of investors, the exercise of this right is

optional?*®

281. In this respect, the Respondents’ attempt to intbke~rench and Spanish versions of the ECT
is “unprincipled and disingenuous.” The Respondemésate the impression that contracting

parties are reserving their obligation to complyhwart 11l of the ECT, while both in French

%% Hearing Transcript 187:4-6.

07 Counter-memorial, para. 360; Hearing Transcriit:6-187:12.

%% Rejoinder, para. 217.

09 Counter-memorial, paras. 362, 404; Rejoinderapa?07, 250-251.
410 Counter-memorial, paras. 364-365; Rejoinder, j208.

11 Rejoinder, para. 214.

12 Rejoinder, paras. 213-214.

13 Counter-memorial, para. 365; Rejoinder, para. 215
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and Spanish the object of the verb “réserver” ardérvar” is the right of the Contracting Party
to deny benefits. As Respondents acknowledgembins that this right is being retained, and

as confirmed by the Macmillan English Dictionaryayror may not be exercisél.

According to the Claimants, had the contractingiearto the Treaty intended to uniformly
impose a “real and effective nationality requiretieas a prerequisite to investor protection,
they would have drafted a restrictive definition‘mivestor.”*® However, because the Treaty’s
actual definition of “Investor” includes “a company other organization organized in
accordance with the law applicable in that ConingcParty,” any entity falling within this
definition, including Khan Netherlands, is entitledthe protections of Part Il of the Treaty, to
the extent that such protections have not beereddny the state in the exercise of its right
under Article 17(1) of the ECT?®

Moreover, thePlamatribunal confirms that Article 17(1) of the ECTeaonot itself constitute a
notice of denial of benefits. If all investors shiblexpect” to be denied the benefits of Part Il
of the Treaty by all contracting parties, Articlé(1) would be rendered functionally equivalent
to a “real and effective nationality requiremetit.’Yet it cannot be presumed that the drafters
of the Treaty rejected this requirement in therdéin of “Investor,” but implemented “a more

complicated and equivocal provision just to accashpihe same result™®

The Claimants reject the Respondents’ referenaghter investment treaties. Instruments such
as model BITs or the ASEAN Comprehensive Investmggteement are not sources of

interpretive authority for Article 17(1) of the EQInder the general rules of interpretation for
treaties found at Articles 31 and 32 of the VCLT.

Besides, the Respondents have failed to identifyngarpretive authority to indicate that the
denial of benefits provisions of these instrumesttsuld themselves be interpreted in the way
advocated here by the Respondents with regardtidlé\i 7(1) of the ECT™®

Similarly, the Respondents’ reliance on the NAFT#A @an example of a treaty referring
explicitly to a prior notification is misplaced lmee the Respondents fail to mention that the

NAFTA'’s explicit notification requirement appliesward the contracting state of which the

14 Rejoinder, paras. 232-237.

415 Counter-memorial, para. 366.

18 Counter-memorial, paras. 366-367, quoting ECT, A{L); Rejoinder, para. 238.

17 Counter-memorial, para. 368.

18 Counter-memorial, para. 369.
19 Rejoinder, paras. 218-221.
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investor is a national, not toward the investor deith The mechanism in NAFTA is therefore

not comparable to that of the ECGF.
Object and purpose of the ECT

Interpreting Article 17(1) as allowing the right tieny benefits to be exercised retroactively
would undermine the object and purpose of the Vreatcluding the preservation of

“complementarities and mutual benefifs”

The Claimants argue that the Treaty does not impogayeneric requirements as to ownership,
control, or business activities of the investorsitkexl to the protection of the ECT, because
different states take different approaches to magonal investment holding companies, such

as Khan Netherlands.

In this regard, the Netherlands has a generousoagiprto international investment holding
companies because it derives a significant econbemnefit from being the home state to many
Special Financial Institutions, which incorporateits jurisdiction rather than in the domiciles
of their parent companies and account for 75 peéroérdirect investment outflows in the
Netherland$?

In this context, Article 17(1) of the ECT serves thterest of maximizing treaty participation
by allowing the contracting parties to implementithown policies within the overall
framework of the Treaty. A state that does not wishextend protection to international
investment holding companies may exercise its rigider Article 17(1) to deny benefits to
such entities, while international investment hagdcompanies may choose to invest in another
signatory state of the ECT that has not exercisisdright?**3

However, this balance of interests can only beead if the state exercises its right under
Article 17(1) of the ECTex ante Moreover, the host country may derive a benafithie form

of additional investment from declining to exerdiseright under Article 17(1) of the ECT.

In the present case, the investment of capitaltecithical expertise invested by the Claimants
in Mongolia might not have been made had it nonbpessible to channel the investment
through a Dutch company. Thus, if Mongolia is akoato invoke Article 17(1) at this stage, it

will have derived most of the benefits it could egp from the Treaty with none of the

420 Rejoinder, paras. 222-224.

421 Counter-memorial, para. 370; Rejoinder, para8, 281.

422 Counter-memorial, paras. 370-371. The Claimadts that the Respondents’ assertion that internalion
investment holding companies provide no benefithéostates in which they incorporate is “simplyng.”
In fact, as many states encourage their incorgmratinternational investment holding companies have
become “an integral component of modern internafibiisiness” (Rejoinder, para. 256).

23 Counter-memorial, paras. 372-374.
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corresponding obligatiorf4* Allowing Mongolia to deny benefits now would als@entivize
states to be non-transparent in their implementaafioECT policies, in contradiction with the
Treaty's purpose and Mongolia’s obligation undertidde 10(1) of the ECT to create

transparent conditions for investméft.
Rules of international law and the ECT

In addition, interpreting Article 17(1) of the EGIs allowing the retroactive exercise of the
right to deny benefits would violate the “relevantes of international law applicable in the

relations between the parties,” and, particulaHg, general principle of estopgél.

According to the Claimants, estoppel “precludesperA from averring a particular state of
things against person B if A had previously, by dgor conduct, unambiguously represented
to B the existence of a different state of thirsj if on the faith of that representation, B had

so altered his position that the establishmenhettuth would injure him.**’

Consequently, in the present case, Mongolia caexctude Khan Netherlands from the
protections of Part Il of the ECT after the compdras invested in the Dornod Project in
reliance on these protections, given that Mongoteated the presumption that it assented to
affording these protections to Dutch internatioimakestment holding companies, in particular
by failing to exercise its right under Article 1§(&f the ECT and by offering investment
protections to such companies in other contextaniiance through the Netherlands-Mongolia
BIT of 1996.%%

Furthermore, the Claimants insist that the fact féicle 17(1) of the ECT does not specify a
method of notice for the exercise of a state’strighdeny benefits under this provision does not

entail that no notice is requiréd.

The Claimants also resist the Respondents’ assdhad an interpretation allowing only for the
prospective exercise of a state’s right under Aatit7(1) of the ECT strips the provision of
effective meanind® The Respondents’ argument rests entirely on thanéoessary

assumption” that the right under Article 17(1) b&tECT would need to be exercised toward

424 Counter-memorial, paras. 375-378.

42> Counter-memorial, paras. 380-382.

426 Counter-memorial, paras. 383-384.

427 Counter-memorial, para. 387, quoting Exhibit CBA.-

428 Counter-memorial, paras. 389-390.

429 Counter-memorial, paras. 391-393.

430 Counter-memorial, paras. 391, 397.
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each investor individually, thus requiring the hsigtte to investigate all foreign investors in its

territory

However, as explained by tldamatribunal, a state could deny the advantages df IRasf

the ECT to a whole class of investors at once, tgeaeral declaration in a Contracting Party’s
official gazette ... or a statutory provisioff* While the Respondents assert that a general
declaration may amount to a reservation to thetyraehich is prohibited by its Article 46, in
the Claimants’ view, actions taken in accordancéhwArticle 17(1) of the ECT cannot
implicate Article 46, as Article 17(1) forms part the Treaty and applies equally to all

contracting partie$”

Moreover, even if the Claimants’ interpretation iegd Article 17(1) of the ECT of effective
meaning, this could not lead the Tribunal to ac¢kptRespondents’ alternative interpretation,
given that the principle oéffet util cannot be employed to attribute to a treaty a imngan

contrary to its letter and spifit?

The Claimants also assert that, even if the dewsioPlamaandYukoswere not “correct” in
their interpretation of Article 17(1) of the ECThely nevertheless constitute the “accepted

interpretation” and entitle investors and signasstates to act accordingy?

Various commentators, including the Respondentthaities, have thus remarked that the
Plama and Yukosdecisions serve “as notice to all ECT signatotlest they should make

proactive use of Article 17(1) of the ECT or risksing its benefit**

In addition, the Claimants indicate that the viesfdegal commentators are not a source of
interpretive authority under Article 31 of the VCL&xcept to the extent that they reflect or
evidence “relevant rules of international law agglile in the relations between the parties,”
and in any event are inferior sources comparedhé reasoned decisions of international

437
S

tribunals who have applied Article 17(1) of the EGlich as ifPlamaandYuko

431 Counter-memorial, para. 398.

32 Counter-memorial, paras. 399-401, quoting ExH#it22, Plama para. 157.

433 Counter-memorial, paras. 401-402; Rejoinder, .i24a.

434 Counter-memorial, para. 397.

435 Counter-memorial, paras. 404-413.

436 Counter-memorial, paras. 406-411, quoting CLA-98.
37 Rejoinder, paras. 225-227.
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303. The Claimants also assert that the decisio®etnobartandAmtocannot be cited as evidence
of conflicting authority, because in these procegslithe issue of the contracting parties’

obligation to exercise their Article 17(1) right svaot raised by the parti&$.

304. Additionally, the Claimants explain that, contraoythe Respondents’ contention, they do not
rely onPlamaandYukosas “binding precedent® Nonetheless, consistent decisions of arbitral
awards may properly be referenced as evidenceeobttinary meaning of the terms of a
provision in their context and in light of the Ttga object and purpose. Moreover, numerous
arbitral tribunals and commentators have observadl tribunals deciding investment cases

should, where possible, “pay due consideratioratbez decisions of international tribunaf$®

305. As for the Respondents’ reliance on the subsequectice of contracting parties to the ECT,
none of whom have exercised their right to denyeliemunder Article 17(1) of the Treaty, it is
a non sequitur For omissions to establish a practice, they nimgstaccompanied by some
statement or action indicating that they constitabeapplication of the Treaty. In this case,
there is no evidence that any Contracting Pargnitidnally refrained from exercising a right
under Article 17(1), which it otherwise intendsrédy upon, because it did not believe that such

action was necessafi}.

306. Furthermore, the Claimants submit that the Respustassertion that a state’s right under
Article 17(1) of the ECT can be exercised not amith respect to pre-existing investments, but
also after arbitration has been initiated, runstreon to Article 26(3) of the ECT and to the
principle that mutual consent to arbitration, opegfected, cannot be unilaterally withdrawn.
By Article 26(3) of the ECT, each party gives itsmtonditional consent to the submission of a
dispute to international arbitratiof*® Article 26(5) of the ECT confirms that once anestor
has provided its consent to UNCITRAL arbitrationaoflispute pursuant to Article 26(4)(b), an
agreement to arbitrate is constituted between nkestor and the Contracting Party. At that

moment, the consent to arbitration is “perfectenti aan no longer be revok&4.

307. Under the Respondents’ interpretation of Articlé1)©f the ECT, however, the host state may
retroactively limit the scope of its consent toiadion once its consent is perfected. Thus, in

this arbitration, Mongolia is purporting to createw factual circumstances (the exercise of a

38 Counter-memorial, para. 413, referring to Exh{itA-64/RL-20,Amtq para. 26(h), Exhibit CLA-101/RL-
23, Petrobart paras. 345-346; Rejoinder, para. 265.

3% Rejoinder, para. 261.

#40 Rejoinder, paras. 260-263, referring to ExhifitsA-13, RL-72; Hearing Transcript 188:18-189:19.
41 Rejoinder, paras. 244-246.

442 Counter-memorial, para. 419.

443 Counter-memorial, para. 418.

67



308.

3009.

310.

311.

PCA Case No. 2011-09
Decision on Jurisdiction

latent prerogative to deny benefits) and therebguash the Tribunal's jurisdiction after both

Parties have consented to such jurisdictfén.

Finally, the Claimants take issue with the Respatgle“factual misrepresentations,” in
particular denying that Khan Netherlands was creatgreparation for this arbitration and any

subsequent attempts to conceal the company’s exisfeom the Responderifs.

The Claimants contend that, in fact, while Khanhéeiands was incorporated in 2007, the
events leading to the current claims began only whe January 2009 announcement of the
forthcoming Russian-Mongolian joint mining ventwaed could not have been predicted at the
time of Khan Netherlands’ incorporation. Khan Netheds’' existence was made known to
Mongolia in May 2008 through registration with tR&FTA, during the negotiations of the
MOU in 2009 and 2010, and in Khan Mongolia’s Ma2€H.0 letter to Mr. Enkhb4f?

In addition, the Respondents are incorrect inrggatiat all the Claimants’ investments in the
Dornod Project were made before Khan Netherlandsieed its interest in Khan Mongolia in
2007, as in fact the Claimants made significanegtiments in 2008 and 20619.

THE TRIBUNAL’S JURISDICTION OVER THE CLAIMANTS’ CLAMS UNDER THE
FOREIGN INVESTMENT LAW

The Respondents’ position

The Respondents succinctly submit that pursuaArtiole 25 of the Foreign Investment Law,
the Mongolian courts are specifically granted jicgon over the subject matter of the present
dispute, unless a contract or treaty provides utiset*”® The Respondents note that the Foreign

Investment Law itself does not contain any recotosabitratior**’

444 Counter-memorial, paras. 416-419.

44> Counter-memorial, para. 420.

44® Counter-memorial, paras. 138, 420-425; Rejoingdara. 266.
47 Rejoinder, paras. 253-254.

448 Memorial, paras. 11, 36, 186.

%49 Memorial, paras. 11, 36; Hearing Transcript 24206
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The Claimants’ position

The Claimants submit that the Tribunal has jurigoic over the claims of all the Claimants
against all the Respondents made under the Foteigistment Law, pursuant to its Article

25%°This provision states, in relevant part:

“Disputes between ... foreign investors and Mongolegal or natural persons on the matters
relating to foreign investment and the operatiohthe foreign invested business entity shall
be resolved in the Courts of Mongolia unless preglidtherwise by international treaties to
which Mongolia is a party or by any contract betwé®e parties.”

The Claimants assert that Khan Canada, Khan Natias) and CAUC Holding are all “foreign
investors” under the Foreign Investment L&WThe Claimants further state that, as alleged in
the Notice of Arbitration, the Respondents, bygdby invalidating the Mining and Exploration
Licenses, have breached Articles 8, 9, and 10eftreign Investment Law, as well as Article
16(3) of the Constitution, the protections of whate specifically extended to foreign investors
by Article 8(1) of the Foreign Investment L&%.The Claimants also note that the Respondents

“appear to concede at least that there ‘is a disgrising out of the present subject mattét’””

The Claimants submit that the Tribunal has jurisdic over these claims by virtue of Article

25 of the Foreign Investment Law, which, while @ed not contain an independent arbitration
clause, provides that where a relevant treaty otraot between Mongolia and the investor
provides for international arbitration, Foreign éstment Law claims are to be resolved in

arbitration*®*

In the present case, the Founding Agreement, aractrbetween the parties,” and the ECT, an
“international treat[y] to which Mongolia is a pgaft both contain enforceable clauses that
provide for UNCITRAL arbitration. Therefore, if theribunal finds that it has jurisdiction over
CAUC Holding’'s and Khan Canada’s claims against kom and Mongolia under the
Founding Agreement and over the claims of Khan biédinds against Mongolia under the
ECT, then the Tribunal also has jurisdiction ovirofthe Claimants’ claims against all the

Respondents under the Foreign Investment Alhe Claimants assert that the Respondents

40 Counter-memorial, para. 447.

1 Counter-memorial, paras. 429-438.

%52 Counter-memorial, paras. 439-441.

*53 Counter-memorial, para. 442, referring to Memippara. 37.
454 Counter-memorial, paras. 426, 427, 443-444.
55 Counter-memorial, paras. 427, 445-447; Rejoindara. 127; Hearing Transcript 115:19-118:16.
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do not contest the Claimants’ submissions, dematisty that the Tribunal has jurisdiction

under the Foreign Investment L&W.

VI. RELIEF REQUESTED

316. The Respondents request that the Tribunal dealiigdjction to hear the claims brought by the
Claimants under the Notice of ArbitratiH.In particular, the Respondents request that the

Tribunal grant an award on jurisdiction which firtiat:

(i) The Tribunal does not have jurisdictioatione personaever any claims advanced by
either Khan Canada or Khan Netherlands, nor ovey elaims advanced against the
Government of Mongolia under the Founding Agreement

(i) The Tribunal does not have jurisdictioatione materiaefor any claims advanced under
the Founding Agreement;

(iif) The Tribunal does not have jurisdictioatione personaever any claims advanced by
either Khan Canada or [CAUC Holding] under the ECT;

(iv) The Tribunal does not have jurisdiction overyaclaims advanced by Khan Netherlands
under the ECT on the basis that:

(1) Khan Netherlands has failed to comply withrigolian law;

(2) Khan Netherlands has failed to respect thguired three month waiting period
following a request for amicable settlement, asiregl by Article 26(2);

3) Mongolia has not given unconditional consttthe submission of this dispute to
arbitration by operation of Article 26(3)(b)(1) EC®s the dispute has previously been
submitted for determination by the Mongolian couatsd

4) Khan Netherlands is denied the benefits at Raof the ECT in accordance with
Article 17(1) ECT*®

317. Furthermore, the Respondents request that the aitforder the Claimants to pay all of the
costs and expenses of this arbitration includimgh&l Respondents’ legal fees and costs, and

associated interest™®
318. The Claimants submit that the Tribunal should:

(a) Dismiss Respondents’ Objections to Jurisdigtion

(b) Proceed to the merits and quantum phase oérbiration pursuant to the schedule set
forth in paragraphs 3.7-3.11 of Procedural OrderlNo

(c) Award [the] Claimants their costs and attorsseges; and

(d) Order such other relief as counsel may advisd/aa as the Tribunal may deem

appropriaté'®

45¢ Rejoinder, para. 126; Hearing Transcript 116:1-9.
57 Memorial, para. 259; Reply, para. 279.
%8 Memorial, para. 260; Reply, para. 280.
59 Memorial, para. 261; Reply, para. 281.

460 Counter-memorial, para. 448; Rejoinder, para. 267
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THE TRIBUNAL'S ANALYSIS

Below, the Tribunal first addresses the burdenrobparguments put forward by the Parties
(section A), then considers its jurisdiction unttee Founding Agreement (sections B, C, and
D) and the Energy Charter Treaty (sections E, Far@, H), and finally analyses its jurisdiction

over Khan's claims of breach of the Foreign InvesitriLaw (section I).

BURDEN OF PROOF

The Parties first debate which facts must be proaénthe jurisdictional stage of the

proceedings.

In this respect, the Tribunal finds compelling theasoning of thePhoenix award on

jurisdiction, stating that:

[i]t . . . must look into the role [the] facts plajther at the jurisdictional level or at the merit
level . . . . If the alleged facts are facts thhproven, would constitute a violation of the
relevant BIT, they have indeed to be accepted el atithe jurisdictional stage, until their
existence is ascertained or not at the merits l&nlthe contrary, if jurisdiction rests on the
existence of certain facts, they have to be pratehe jurisdictional stag&*

Accordingly, in the Tribunal's view, facts relevaahly to the Tribunal’s determination on
jurisdiction must be proven at the jurisdictiontdge. By contrast, facts relevant only to the
merits need not be proven at this stage. For titer Iacts, it is sufficient that the Claimants
make gprima faciecase, and the Tribunal will take them as fooe temfor the purposes of its

determination on jurisdictioff?

Despite the Parties’ detailed submissions on thibjest, there appears to be no real
disagreement between them with regard to thesecatggories of facts. Both Parties seem to

accept the above propositiofi3.

The Parties do disagree as to whether facts rdldxvath to jurisdiction and merits must be
proven at this stage of the proceediffysn the Tribunal’'s view, where the determination on
jurisdiction depends on facts, these facts mugtrbgen at the jurisdictional stage and cannot
be takerpro tem,whether or not they will remain relevant for theetmination on the merits.
This logically follows from the purpose of bifur@a between a jurisdictional and a merits

phase, which is to allow for the complete detertiima of jurisdictional issues during a

461 Exhibit CLA-51/RL-71,Phoenix paras. 60-61.

*52 For instance, when considering whether particalaims fall within the scope of the relevant arion
clause(s), the Tribunal will assume the accuraaheffacts on which the claims are based.

63 See Reply, paras. 14-15, 26; Rejoinder, parad.. 8-
64 Reply, para. 20; Rejoinder, paras. 19-20.
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preliminary phase which may put an end to the mdicws before any need to debate the

merits arises and before the costs associatedswith debate are incurred by the Parties.

For example, the facts relied upon by the Respdsdtm support their objection to the
Tribunal's jurisdiction under the ECT on the groutitit Khan Netherlands has breached
Mongolian law are relevant to both jurisdiction amerits. To support their objection, the
Respondents invoke the same alleged legal viokatigrthe Claimants the occurrence of which
the Claimants challenge as part of their case emtérits. If the Tribunal were to accept the
legal argument supporting the Respondents’ objecitowould then have to make a factual

determination regarding the alleged legal violatiby the Claimant¥?

With regard to all facts that must be proven &t #tage of the proceedings in accordance with
the principles explained above, the raetori incumbit probatiocited by both Parties, applies.
Article 27(1) of the UNCITRAL Rules, which are thgplicable procedural rules in this case,
formulates the rule as follows: “Each party shal/é the burden of proving the facts relied on
to support its claim or defence.” The Tribunal agplthis proposition where relevant in the

analysis below.

WHETHER THE TRIBUNAL HAS JURISDICTIONRATIONE PERSONABVER KHAN
CANADA
The Respondents’ first objection to jurisdictiontlet the Tribunal cannot assert jurisdiction

over Khan Canada because Khan Canada is not atpdhty Founding Agreement.

It is undisputed between the Parties that Khan @ana not a signatory of the Founding
Agreement, the contract containing Article 12, #nbitration clause invoked by the Claimants
as the basis for the Tribunal’'s jurisdiction ovdnad Canada. It is also undisputed that Khan
Canada has not become a party to the Founding Agmteby operation of any of the classical
mechanisms of contract or company law (assignnaggncy, subrogation, succession, etc.).
The question that divides the Parties and that rbastlecided by the Tribunal is therefore

whether Khan Canada is a party to the arbitratgreement on some other basis.

While the Parties have formulated arguments apptiable law — the Respondents arguing
for the application of Mongolian law, and the Claimts, for the application of French &%, —

in the Tribunal's view this point is of secondamgpiortance. The Tribunal considers that the

%> However, as explained in section E of its analytsie Tribunal does not accept the Respondentsinaegt
on the law.

%® The Respondents argue for the application of Mbagdaw, the governing law of the contract purduan
Article 12.1(i) of the Founding Agreement (Hearifiganscript 32:9-34:6), while the Claimants arguetffe
application of French law, the law of the seat dfitaation in these proceedings (Rejoinder, paé8s66;
Hearing Transcript 121:18-122:8). The Claimant® asknowledge that this determination may be made
solely on the basis of the facts of the case (Goeumemorial, para. 178; Hearing Transcript 109:1-12
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guestion of whether a non-signatory to a contrachévertheless a party to the arbitration
agreement contained therein requires a factuatrditation of the common intention of the
signatory and non-signatory parties to the contfloe intention of the parties may be inferred
from their conduct in connection with the negotiati performance, and termination of the

contract.

In passing, the Tribunal notes that both Parties hadicated that they consider consent to be
the basis of contractual relations in both Mongolamd French la#?’ The Tribunal is also
satisfied that under Mongolian and French law, plaeties may manifest their consent not
solely by the signature of relevant documents,abad through conduct. The Parties agree that
this is the case under French [&Vand Article 43.3 of the Civil Code of Mongolia &a as

much?%°

The Respondents insist that Mongolian law does neabgnize the so-called “group of
companies doctrine.” In this respect, the Tribublagerves that the Claimants do not rely on

this doctring'™

The Tribunal further notes that no clear submissibave been made as to the
content of any such doctrine. In the Tribunal'swjiethe mere existence of a group of
companies cannot affect the scope of the arbitratiause. As stated above, the relevant
inquiry is into the common intention of the Partias manifested through their conduct in the

negotiation, performance, and termination of theticat.

In the present case, it is undisputed that Khara@amlid not participate in the negotiation of
the Founding Agreement. In fact, Khan Canada wég iogorporated in October 2002, long
after the Founding Agreement had been negotiatddracuted. It is therefore plain that at the
time when Erdene, Priargunsky, and WM Mining exeduthe Founding Agreement, Khan

Canada was not a party thereto.

However, on July 2003, Khan Canada acquired theeshaf WM Mining (through Khan
Bermuda) and thus became the ultimate controllivegesholder in CAUC. While this sole fact
does not suffice to make Khan Canada a party té-thmding Agreement, the Tribunal notes
that as of that time Khan Canada behaved as ieieweplacing CAUC Holding as a party to
the Founding Agreement, in particular by perform@8UC Holding’s obligations under the

Founding Agreement.

47 Memorial, para. 45; Counter-memorial, paras. 178:1Reply, paras. 66-67; Rejoinder, paras. 69, 72;
Hearing Transcript 122:9-14.

%8 Memorial, para. 45; Counter-memorial, paras. 178:1Reply, paras. 66-67; Rejoinder, paras. 69, 72;
Hearing Transcript 122:9-14.

489 Exhibit CLA-117.

470 Counter-memorial, para. 82.
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At this juncture, the Tribunal considers it useafukexplain that in its view, in order to achieve a
complete understanding of the relationship betwtbenParties, it is necessary to examine not
only the Founding Agreement itself, but also thedals Agreement. The fact that no claims
are asserted under the Minerals Agreement is Vi@ate While a Tribunal may only give effect
to an agreement on which its jurisdiction is basedpay, however, take into consideration
another agreement (in this case the Minerals Agea€mnvolving all or some of the same
parties for the purpose of interpretation of thistfagreement.g., the Founding Agreement).
The fact that it does not have jurisdiction ovdrparties to the Minerals Agreement matters

not*™

The Minerals Agreement was entered into by ErdBni@rgunsky, and WM Mining three days

before they concluded the Founding Agreement. dnintroduction, it expresses the parties’
desire to form a joint venture for the purpose efaloping a uranium extraction project in

Dornod (what both Parties refer to in their memeras the “Dornod Project”). As a means of
giving life to the proposed joint venture, the Mials Agreement provides for the establishment
of a company through the conclusion of a “Foundiggeement.” The Founding Agreement of

6 June 1995 was executed as a result. As the FuyAdireement establishes CAUC, while the
purpose of this company is found in part in the édals Agreement, these two documents
complete one another in portraying the relation$lgfween the parties involved in the Dornod
Project. Articles 3.4 and 16.1 of the Founding Agnent further confirm the relevance of the

Minerals Agreemerit’?

In accordance with Article 5.4 of the Founding Agmeent and Article 2.4 of the Minerals
Agreement, the role of WM Mining, CAUC Holding'sqatecessor in the Founding Agreement,
was to raise money and invest it into the jointtues Under Articles 1.2 and 1.3 of the
Minerals Agreement, WM Mining was also expectedctmduct and assume the costs of

feasibility studies regarding the Dornod Project.

The Tribunal notes that the Parties’ submissiormvige no indication that WM Mining or
CAUC Holding ever acted in performance of thesegalblons. In fact, it is Khan Canada that

raised funds on the Toronto Stock Exchange and ¢ssmwned feasibility studies and other

4’1 See egKlockner v. CameroqniCSID Annulment Decision of 3 May 1985, Y.B.CombA162, 1986. See
also Hanotiau on Complex Arbitrations, paras. 220t.

472 Article 3.4 of the Founding Agreement states tBAUC, “in all its activities, will be governed bhé laws
of Mongolia, the Mineral[s] Agreement as well a® tprovisions of this Agreement and the Charter.”
Article 16.1 of the Founding Agreement reads al¥ad: “[The Founding Agreement] and the attachments
to it and any supplementary agreements, includiegGharter and the Mineral[s] Agreement, repretent
entirety of the agreement between the Members.”
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reportst’”

While the Respondents argue that the Dornod Rrajecer benefited from the
money raised, the Tribunal observes that the stuatie reports produced by the Claimants are
tangible proof that progress was being made omtbject. Khan Canada itself, and not any of
its subsidiaries, is indicated as the client inddllthem. In addition, by all accounts, Khan
Canada (through Khan Mongolia) acquired the ExpimnaLicense. The other parties to the

Founding Agreement recognized that this acquisitionld benefit the Dornod Projet.

338. By ensuring the performance of CAUC Holding's obtigns under the Founding Agreement,
Khan Canada acted as the “real party” to the FougnAgreement.

339. Further, the Claimants, in tackling their burdenpobof, have successfully demonstrated that
the other parties to the Founding Agreement — €,3he MRAM, and MonAtom — knew of
and accepted Khan Canada’s participation in then@iProject. CAUC Holding is seldom, if
ever, mentioned in the documents relating to CAW@ the Dornod Project produced by the
Parties. By contrast, a variety of documents isdmed/ongolian state agencies refer to the
third shareholder in CAUC or the owner of the Minihicense as “Khan Canada” or the
“Canadian,*”® and to CAUC as the “Mongolian-Russian-Canadiarifitjorenture’® The
minutes of a CAUC management committee meeting bel@6 August 2009, and signed by,
inter alia, MonAtom, are the most compelling acknowledgmeniisan Canada’s active role
in the performance of the Founding Agreement. Thegeutes record the fact that Khan
Canada completed and even exceeded “its commitmamtper the original Founding
Agreement®”’ Similarly, the minutes of the CAUC management cdtte® meeting of
9 November 2009, also signed by MonAtom, recogrize expected benefits of Khan

Resources’ planned contribution of the Exploratitrense to the joint ventufé®

340. The documents pertaining to the SPC'’s attempt Hoitseshares in CAUC in 2005 are also
telling. The SPC issued a resolution on 22 Septer2d@5, stating that the shares would first
be offered to Priargunsky and Khan Canada, “a danazbmpany owning 58 % of shares of
[CAUC],” and that, if these “other shareholdersfused to buy the shares, these would be sold

473 Exhibit C-50, Definitive Feasibility Study (2009), 2; Exhibit C-58, NI 43-101 Report (2005), pEkhibit
C-59, Scoping Study Report (2006), p.1; Exhibit@-Bre-feasibility Study, p.3.

474 Exhibit C-39.

47> Exhibit C-70, Letter from the SSIA to the TororStock Exchange, p.1; Exhibit C-71, Report of a vigk
group of the State Great Khural (the Mongolian amieral Parliament) (2010), p.2; Exhibit C-8, Leftem
the General Agency for Specialized Inspection ohitaia (SSIA) to CAUC (2005), p.6.

476 Exhibit C-67, License issued by the SSIA to CAWRD5); Exhibit C-68, License issued by the SSIA to
CAUC (2007).

477 Exhibit C-38 (emphasis added).
*78 Exhibit C-39.
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at a public auctioi’”® This plan reflects the SPC’s attempt to complyhwiite pre-emption
rights accorded to other shareholders under Arfidlef the Founding Agreement in cases of
transfer of shares to a third party. Pursuant@éoSRC’s offer, a memorandum of understanding
for the sale of the SPC’s shares in CAUC was edtisrt® between the SPC and, notably, Khan
Canada itself®*® The fact that the shares were offered to Khan @amather than CAUC
Holding shows that the SPC considered Khan Caramdthnot CAUC Holding, to be the real
party to the Founding Agreement.

Given that Khan Canada performed the obligationSA{C Holding in the joint venture from
the time that it acquired WM Mining, and that MowAt and its predecessors in the Founding
Agreement were aware of, expressly acknowledgeceawndr objected to that fact, the Tribunal
finds that Khan Canada, MonAtom, and its predegss$ormed the common intention that
Khan Canada become a party to the Founding Agreermed the arbitration agreement

contained therein.

As a result, the Tribunal concludes that it hagsdiction over Khan Canada under the

Founding Agreement.

WHETHER THE TRIBUNAL HAS JURISDICTION RATIONE PERSONAEOVER
MONGOLIA

The Respondents object to the Tribunal’s jurisdittiatione personaever Mongolia under
the Founding Agreement on the ground that Mongsliaot a party to it. The Claimants, for
their part, assert that Mongolia is and has fror $tart been a party to the Founding
Agreement through various representatives, naméfgene, the SPC, the MRAM, and,

currently, MonAtom.

The Claimants bear the burden of proving the factswhich they rely in support of this
proposition. Having reviewed the evidence produbgdboth Parties, including the Tsogt

Report, the Tribunal finds that the Claimants hsweceeded in discharging this burden.

In the Tribunal’'s view, the relationship betweestate and its alleged representative must be
assessed under the law of this state and in ligjtiieofactual background of this relationship.
As concerns Mongolian law, the Tribunal relies dre tTsogt Report produced by the
Claimants. The Respondents did not put forward anddban law expert of their own, and
Mr. Tsogt's plausible analysis was unshaken in ss®samination. The Tribunal therefore

accepts Mr. Tsogt’s opinion that under Mongoliaw,land in particular in light of the LSLP,

479 Exhibit C-49.
480 Exhibit C-66.
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Erdene and MonAtom acted as representatives of blaif* This assessment coheres with
what seems to have been the parties’ understantiimyighout the life of the Founding

Agreement.

346. The fact that the SPC and the MRAM were partieh&Founding Agreement from 2001 to
2009 is uncontested. These entities are by allumtedMongolian state agencies. As they do
not have a legal existence separate from the Gmet it is plain that Mongolia was the party
to the Founding Agreement under the names “SPC™BiRtIAM” from 2001 to 2009.

347. Erdene and MonAtom, the other two Mongolian ergitieho have been at one time parties to
the Founding Agreement, are, by contrast, limitedbility companies. To understand their
relationship with Mongolia in the context of theufdling Agreement, it is helpful to start with
the texts of both this Agreement and the Mineralse&ment. As explained in section B of the
Tribunal's analysis, the latter document provides essential element of context for

understanding the relationship between the paxdiése Founding Agreement.

348. Remarkably, under both the Founding Agreement dred Minerals Agreement, Erdene
undertook obligations that only a sovereign statdcfulfil. Thus, Article 5.3 of the Founding
Agreement provides that the contribution of Erdenthe Charter fund will materialize out of a
“reduction of fees to be paid by [CAUC] for thelizétion of natural resources.” Article 2.2 of
the Minerals Agreement phrases the same idea i meneral terms: “The contribution of

Erdene consists of the right to utilize mineral ak&ts.”

349. The Respondents point out that in some provisidiseoMinerals Agreement (such as Articles
1.1 and 7.2), it is the “Ministry of Energy, Geojog@nd Mining of Mongolia” or the
“government of Mongolia” that undertakes the soi@reactions of issuing licenses or
exempting CAUC from taxes and customs duties. Gm lihsis, the Respondents argue that
Erdene and Mongolia are conceptualized as sepanditees in the Minerals Agreement. The
Tribunal disagrees. Read in context of the entgee@ment, the cited provisions appear to
provide the detail of Erdene’s contribution to tjunt venture, expressed succinctly in
Article 5.4 of the Founding Agreement. In fact, idie 1.1 of the Minerals Agreement
explicitly states that the undertaking was madethy “Ministry of Energy, Geology and
Mining of Mongolia, represented byerdene,” while Article 13.1 of the Minerals Agreent
states that it was made by “Erdene, behalf ofthe Ministry of Energy, Geology and Mining
Industry of Mongolia.*®?

81 Tsogt Report, paras. 30-54.
82 Minerals Agreement, Arts. 1.1, 13.1.
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Given that Erdene is wholly owned by Mongolia, déimak no private party could fulfil Erdene’s
undertakings under either the Founding AgreemetheMinerals Agreement, it is reasonable

to conclude that these undertakings were made loalfoaf the Government.

Further, Articles 12.1 and 12.2 of the Minerals égment illustrate an interchangeable use of

the words “Erdene” and “Mongolia.” These provisioaad, in relevant part:

12.1 Erdene acknowledges that its equity intenesthe Company (33 1/3 %) is its entire
interest in the mineral titles covered by this Agrent, except for the royalty as set forth in
Paragraph 12.2 herein.

12.2 [CAUC] agrees to pay to Mongolia five percgn®o) royalty . . . .

Thus, while both subparagraphs refer to the sammalty,” the first describes it as payable to

Erdene and the second, as payable to Mongolia.

Additionally, Article 15.1 of the Founding Agreenteindicates that all notices addressed to
Erdene should be directed to the address of thegMi@mn Ministry of Energy, Geology, and

Mining. This also suggests some level of identigyween Erdene and Mongolia.

Taken together, these provisions show that from stzet, Mongolia was a party to the

Founding Agreement, albeit through a representative

The Claimants have also succeeded in demonstrdtatgat all subsequent times, from the
establishment of CAUC to the commencement of thidtration, the parties understood that
Mongolia was a party to the Founding Agreement. Béleaviour of the parties with respect to
the transfers of CAUC shares from Erdene to the MR 2001, and from the SPC to

MonAtom in 2009, is decisive.

Under Article 11 of the Founding Agreement, anyrehalder wishing to “assign, transfer,

convey or otherwise dispose” of its shares in CAWGt give the other shareholders of CAUC
a ninety day “written notice of the price and teramon which the [d]isposing [shareholder]

would be willing to sell such interest,” giving tis¢her shareholders the opportunity to acquire
the shares themselves. No such notice appearsvi heen provided with respect to the
transfers from Erdene to the MRANLE., Mongolia), and from the SPG.€., Mongolia) to

MonAtom.

The Respondents rely on a letter from the SPC datkthe 2009 to prove that the transfer of
shares from the SPC to MonAtom was notified to dtieer shareholders in accordance with
Article 11 of the Founding Agreement. However, thdter was not addressed to the other

shareholders, but to MonAtom, and it merely annednpost-factum that the CAUC shares

483 Exhibit C-37.
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“had been” transferred to MonAtom. In the Tribusaliew, this letter does not constitute a
sufficient notice under Article 11 of the Foundidgreement.

Remarkably, this letter refers to the CAUC shamadptransferred as “the state shares . . . that

allow]...] to implement the right to represent thatst*®*

The minutes of the shareholder meeting of 26 AugQ8® similarly refer to the passage of the

management of the state shares from the SPC to Man®®

The fact that no notice was given pursuant to Aeticl of the Founding Agreement and that
accordingly the other shareholders were not giveoportunity to exercise their right of pre-
emption suggests that these transfers of shareswetrconsidered transfers to a third party in

the meaning of Article 11.

In conclusion, the text of the Founding Agreement the Minerals Agreement, as well as the
behaviour of Mongolia, Erdene, the SPC, the MRANid aMonAtom, demonstrate the
understanding of the parties that all the Mongokatities, including MonAtom, were acting
on behalf of the state. The Tsogt Report confirhe this understanding was correct under
Mongolian law. Accordingly, the Tribunal finds thahas jurisdiction over Mongolia under the

Founding Agreement.

WHETHER THE TRIBUNAL HAS JURISDICTIONRATIONE MATERIAEOVER THE
CLAIMS BROUGHT UNDER THE FOUNDING AGREEMENT

Having found that Khan Canada and Mongolia are patties to the Founding Agreement and
the arbitration agreement contained therein ackrtl2, the Tribunal now turns to the question
of whether the claims asserted by Khan Canada aidGCHolding against MonAtom and

Mongolia under the Founding Agreement fall withne scope of Article 12.

At the outset, it is useful to quote both the rel@vanguage of the arbitration agreement and

Khan’s description of its claims.

Article 12 of the Founding Agreement provides fabitation of “[d]isputes between the
parties arising out of, or in connection with, apyovisions of this agreement or the

interpretation thereof.”

In the section of their Notice of Arbitration dedied to the Founding Agreement, the

Claimants state as follows:

In entering the Founding Agreement, Mongolia aledartook obligations to [the] Claimants
in its capacity as the State party to a joint ventdesigned to develop the State's natural

484 Exhibit C-37.
485 Exhibit C-38.
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resources. Article 3.6 of the Founding Agreememricjrally provides that “Property of the
Company {e, CAUC] will not be subject to requisition or cosdation.” Moreover,
Mongolia, as a party to the Founding Agreement rénty through its representative,
MonAtom) breached its fiduciary obligations to tfgnt venture and its partner [CAUC
Holding] under Mongolian law. Under Mongolian lajwint venture partners are fiduciaries to
one another. Respondents were required to actdd ith and owed a duty to act in the best
interests of CAUC. In addition, under Article 82tbe Company Lawof Mongolia, a duty is
imposed upon a “governing party” of a company tbiagood faith and in the best interests
of the company. A “governing party” includes anyasgholder who holds more than 20% of
the shares of a limited liability company and, #fere, includes the Mongolian Government
as a 2% shareholder in CAUC. Any governing party who brescthis duty is liable to the
company itself and to any shareholder holding ntba® 1% of the company's shares (such as
[CAUC Holding]) for damages caused by the breachtHermore, Article 497.1 of th€ivil
Codeof Mongolia provides that a person or companyaiblé where it has caused damage to
another person's rights, life, health, dignity,ibass reputation or property deliberately or due
to negligent actioft®®

In their Counter-memorial, the Claimants alleget thiongolia, “as a party to the Founding
Agreement,” has breached its obligation under ia@gonal law to treat foreign investors in

accordance with certain minimum standards, whicbluohe “non-expropriation without

compensation, non-arbitrariness and non-abusesofetion.*®’
The Claimants further state that the following $aahderlie their claims:

Specifically, Respondent's acts and omissions hiegt¢hese obligations include (but are not
limited to): the illegal invalidation of the [M]inig and [E]xploration [L]icenses; the passage
of the [NEL] that providesinter alia, for the taking of the ownership interest in CAWGd
Khan Mongolia without compensation; Mongolia's s&flito re-register the licenses under the
NEL pursuant to the 9 November 2009 Re-registrafipplications; making unfounded public
statements alleging that the Claimants were indbrad Mongolian law; and, the repeated
actions intended to undermine [the] Claimants' t&gen in Mongolia and abrodéf

While the Respondents focus much of their argunoenthe absence of an appropriate legal

foundation to Khan’s claims, the Tribunal considiet at this stage of the proceedings, it can

proceed on the assumption that Khan'’s claims dié welaw.

Furthermore, in the Tribunal's view, the Claimahisve made out arima facie case with

respect to the facts on which their claims depdimrefore, in analyzing itsatione materiae

jurisdiction, the Tribunal takes the Claimants’tfad allegations concerning the merits as true

pro tem.

Therefore, the only relevant question at this p@ntvhether Khan's claims fall within the
scope of the arbitration agreemente-, whether for each of these claims the disputeséari
out of, or in connection with, the provisions oétfirounding Agreement] or the interpretation

thereof.”

486 Notice of Arbitration, paras. 71-72.

“87 Counter-memorial, paras. 249, 254.

“88 Notice of Arbitration, para. 74.
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The Respondents divide Khan's claims into threeegmies: (i) expropriation claims,
(i) breach of fiduciary duty claims, and (iii) édas under international law. The Tribunal

addresses each category in turn.
Expropriation claims

The Tribunal notes that, contrary to the Resporgd@epiction, the Claimants do not make any
broad “expropriation claims” under the Founding é@ment. Rather, the Claimants
specifically allege that Mongolia has breachedad¥tB.6 of the Founding AgreeméfitWhile

the Parties extensively debate whether Articlec®sstitutes an expropriation clause similar to
those typically found in investment treaties, iBis matter of interpretation of Article 3.6 to be
resolved at the merits stage. At present, it if@ent for the Tribunal to observe that a dispute
exists between the Parties concerning the intexpoetand application of Article 3.6 and that,
as a dispute arising out of the interpretation pfavision of the Founding Agreement, it falls

squarely within the scope of the arbitration agreeim
Breach of fiduciary duty claim

The Tribunal observes that Khan's breach of fidyciduty claim is based on various
provisions of Mongolian law rather than on a spegirovision of the Founding Agreement.
The question is therefore whether any fiduciaryieduthat the Respondents may have toward
Khan Canada and CAUC Holding under Mongolian law audfficiently connected to the
Founding Agreement to fall within the scope of theguage of Article 12. The Tribunal

considers that they are.

The Tribunal understands the words “in connectidgth’win Article 12 of the Founding
Agreement to be quite broad. They encompass maredhly claims of breach of the Founding

Agreement.

As described in section B of the Tribunal's anaysihe introduction to the Minerals
Agreement expresses the “desire” of the founder<CAJC (WM Mining, Erdene, and
Priargunsky) “to establish a joint business venpuesuant to Mongolian law in order to mine
and process uranium ore as well as other mineralsin the area of the Dornod deposit in
northeastern Mongolia.” Article 3.1 of the Minesalgreement specifies that the founders of
CAUC “shall conduct the business of the ventura asmpany with limited liability under the
laws of Mongolia . . . and shall form the Comparyyemntering into the Founding Agreement.”
It is apparent on this basis that CAUC Holding watablished by the Founding Agreement for

the purpose of the pursuit of the joint venturecdegd in the Minerals Agreement.

“89 See Notice of Arbitration, para. 71; Counter-meaippara. 243; Rejoinder, paras. 112-113.
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The fiduciary duties invoked by the Claimants apsecisely out of the relationship between
Khan Canada, CAUC Holding, Mongolia, and MonAtonpastners in the joint venture for the
pursuit of which CAUC was created through the FongdAgreement. The Claimants base
their breach of fiduciary duty claims in great pamtthe allegation that Mongolia revoked and
refused to re-issue the Mining and Exploration hems in order to be able to pursue the
Dornod Project without the participation of the i@lants,i.e., to avoid having to comply with
its obligations under the Founding Agreement ared Ninerals Agreement to pursue a joint
venture with CAUC Holding and Khan Canada.

The Tribunal therefore finds that the breach o@i¢idry duty claims arise “in connection with”

the provisions of the Founding Agreement and tloeesfall within the scope of Article 12.
Claims under international law

Similarly, the Tribunal finds that since Khan Caaadand CAUC Holding’s breach of
international law claims are based on Mongolialsgdd attempts to avoid participating in the
joint venture set up under the Founding Agreemgigise claims are sufficiently connected to

the provisions of the Founding Agreement to fathivi the scope of Article 12.

As a result, the Tribunal finds that it hadione materiagurisdiction over all the above claims

made by Khan Canada and CAUC Holding under the #ogrnAgreement.

WHETHER KHAN NETHERLANDS IS PREVENTED FROM BRINGIN&CT CLAIMS
DUE TO ITS FAILURE TO COMPLY WITH MONGOLIAN LAW

The Respondents object to the Tribunal’'s jurisdictover Khan Netherlands under the ECT on
the ground that Khan Netherlands has violated Mbagdaw in the course of its investment.
In support of their objection, the Respondents auipat an investor who has violated the laws
of the host state is not entitled to the substanpinotections of the ECT regardless of whether

such violations “occurred before or after the alithvestment was madé>®
The Tribunal disagrees with this proposition.

The awards cited by the Respondents in suppottedf assertion merely state the rule that the

protections of an investment treaty such as the E&fihot be extended to an investmmaide
491

illegally.

490 Memorial, para. 124; Reply, para. 153.

91 |n thePlamaAward on the Merits, the tribunal found that “thebstantive protections of the ECT cannot
apply to investmentmadecontrary to law” (Exhibit CLA-50, para. 139) (engdis added). Similarly, in
Phoenix the tribunal stated that “. . . States cannatdxemed to offer access to the ICSID dispute segttém
mechanism to investmentsadein violation of their laws” (Exhibit CLA-51/RL-17para. 101) (emphasis
added). Ininceysa Vallisoletana S.L. v. Republic of El SatradCSID Case No. ARB/03/26, Award of
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383. This is logical. An investor who has obtained itgestment in the host state only by acting in
bad faith or in violation of the laws of the hosate, has brought him or herself within the
scope of application of the ECT only as a resulhisfwrongful acts. Such an investor should
not be allowed to benefit as a result, in accordanith the maxirmemo auditur propriam

turpitudinem allegans.

384. However, there is no compelling reason to altogedesy the right to invoke the ECT to any
investor who has breached the law of the host statiee course of its investment. The ECT
contains no provision to this effect. If the invasacts illegally, the host state can impose upon
it sanctions available under local law, as Mongoi@eed purports to have done by invalidating
and refusing to re-register the Exploration Liceridewever, if the investor believes these
sanctions to be unjustified, it must have the pwky of challenging their validity. It would
undermine the purpose and object of the Treatyetyy dhe investor the right to make its case
before an arbitral tribunal based on the same edlegolations the existence of which the

investor seeks to dispute on the merits.

385. Accordingly, the Tribunal rejects the Respondemtsjection to jurisdiction and defers the

guestion of whether Khan Netherlands has breactmthblian law to the merits.

F.  WHETHER KHAN NETHERLANDS IS PREVENTED FROM BRINGIN&CT CLAIMS
BY OPERATION OF ARTICLE 26(3)(B)(I) OF THE ECT

386. The Respondents object to the Tribunal's jurisdictunder the ECT on the ground that
Article 26(3)(b)(i) of the ECT, the Treaty’'s fork ithe road provision, was triggered by the
claims initiated by Khan Mongolia and CAUC in ApP010 before the Administrative Court.

387. The Tribunal notes that Mongolia is listed in AnriBxof the Treaty as one of the states which,
in accordance with Article 26(b)(i) of the ECT, learestricted their unconditional consent to

2 August 20086, the claimant was denied the prateaif the BIT because it had acted improperly “idey

to be awarded the bid that made its investmentilpless(para. 243). InFraport AG Frankfurt Airport
Services Worldwide v. Republic of the Philippjin&SID Case No. ARB/03/25, Award of 16 August 2007
this point was addressed in some detadbiter. “Although this contention is not relevant to thealysis of
the problem which the Tribunal has before it, nantbk entry of the investment and not the way it was
subsequently conducted, the Tribunal would notéettiia part of the Respondent's interpretation appéo
be a forced construction of the pertinent provisionthe context of the entire Treaty. The languaigieoth
Articles 1 and 2 of the BIT emphasizes thigiation of the investment. Moreover the effective operatibn
the BIT regime would appear to require that jugtidnal compliance be limited to the initiation thfe
investment. If, at the time of the initiation oftinvestment, there has been compliance with theofathe
host state, allegations by the host state of vaniat of its law in the course of the investment,aas
justification for state action with respect to thvestment, might be a defense to clainsdbstantive
violations of the BIT, but could not deprive a trifal acting under the authority of the BIT of its
jurisdiction” (para. 345) (emphasis in the original
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the submission of disputes to international artiitrato those disputes that have not been

previously submitted to the “courts or adminisiratiribunals of the Contracting Pary/*

The Tribunal must therefore determine whether thpude submitted to arbitration before it is
the same dispute that was submitted to the Admétige Court in the proceedings indicated by

the Respondents.

At the hearing on jurisdiction, the Respondents itidth that their objection to the Tribunal's
jurisdiction would fail if the Tribunal were to alypthe so-called “triple identity” test to
compare the local and international proceedffiy$he Respondents therefore argued for the

application of what they identified as the “fundanta basis” test.

However, in the present case, the Tribunal seagason to go beyond the triple identity test.

There is ample authority for its applicatith.

The Respondents principally argue that the triplentity test strips the fork in the road
provision of any practical effect, presumably besaii is unrealistic to expect all three prongs
of the test to be satisfied. It must first be reglihat the test for the application of fork in the
road provisions should not be too easy to sata$ythis could have a chilling effect on the
submission of disputes by investors to domestia,fewen when the issues at stake are clearly
within the domain of local law. This may cause misibeing brought to international arbitration
before they are ripe on the merits, simply becdheenvestor is afraid that by submitting the
existing dispute to local courts or tribunals, il forgo its right to later make any claims

related to the same investment before an intenmat@rbitral tribunal.

The Respondents’ argument that the test is toct stray have some persuasive force in cases
where only one of the requirements of the tripleniity test is not satisfied, while the
remaining requirements, as well as other aspedtseafvo disputes are identical. But this is not
the case here. The Respondents identify the thwreig of the triple identity test as being

parties, cause, and object. Not one of these ieriesatisfied in the present case.

492 Treaty, Art. 26(2)(a).
9% Hearing Transcript 65:12-66:4.

494 Exhibit CLA-58, Lauder v. Czech Republit/NCITRAL Arbitration Rules, Final Award of 3 Seghber
2001, paras. 163-66; Exhibit CLA-5¢,MS v. Argentina ICSID Case No. ARB/01/8, Decision on
Objections to Jurisdiction of 17 July 2003, par@. Bxhibit CLA-60,Azurix v.Argenting ICSID Case No.
ARB/01/12, Decision on Jurisdiction of 8 Decemb@02, paras. 88-91; Exhibit CLA-6Ban American
Energy LLC et al. v. ArgentindCSID Case No. ARB/04/8, Decision on prelimin@jections of 27 July
2006, paras. 154-157; Exhibit C-6I)to Costruzioni Generali SpA v. Lebant@SIC Case No ARB/07/12,
Decision on Jurisdiction of 8 September 2009, p&24%-212.
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First, the parties to both disputes are differ&ht proceedings before the Administrative Court
were initiated by Khan Mongolia and CAUC, while tbely claimant asserting ECT claims
before the Tribunal is Khan Netherlarfds.

Second, the causes of action of both disputes iffexesht. Before the Administrative Court,
Khan Mongolia and CAUC challenged the NEA's invatidn of the Mining and Exploration
Licenses on the grounds that the NEA had violateacqulural requirements of various
Mongolian laws and regulations. The Administrat@eurt decided on this basi8.Before this
Tribunal, Khan argues its case on the basis ofcbredthe ECT. Such claims could not have

been submitted for decision by the Administrativeu.

Finally, and most importantly, the objects of tloedl and international proceedings differ.
CAUC and Khan Mongolia asked the Administrative @da quash the NEA’s administrative
decision to invalidate the Mining and Exploratioricénsed?” By contrast, in these
proceedings, Khan Netherlands is seeking compemstdr the alleged loss of its investment.
In light of Mr. Tsogt's unhesitating testimony &tet hearing, the Tribunal considers that this
goal could not have been achieved through the poings before the Administrative Court, as

that Court does not have the power to grant dam&fes

This is therefore not a case where the investdessteetry its luck a second time to obtain what

it wants in relation to the same dispute but befodiferent forum.

The Tribunal further notes that CAUC'’s claim beftihe Administrative Court was concerned
with the allegedly invalid invalidation of the Mimj License, an action of Mongolia that Khan
Netherlands does not contest under the ECT. THauiial also notes that Khan Mongolia, for
its part, challenged only one of the actions of Buwia (invalidation of the Exploration

License) that form the basis of Khan Netherlantihas in this arbitratiofi?®

The Respondents also invoke the following part aniyblia’s written statement of policies,
practices, and conditions made in accordance witiclé 26(3)(b)(ii) of the ECT:
Disputes resolved by Courts of Mongolia can notdsbmitted to the International Courts as

national courts have already given a final judgn@erd that will contradict the Constitution of
Mongolia and has a risk of having two judgmentstlom same dispute. Therefore, policies,

9% Compare Exhibits C-13/R-26 and R-25, and the d¢atif Arbitration.
49 Exhibit C-13/R-26; Exhibit R-25.

97 Exhibit C-13/R-26; Exhibit R-25.

9% Hearing Transcript 204: 7-21.

99 See Notice of Arbitration, para. 74.
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practices and conditions of Mongolia do not allawimvestor to resubmit the same dispute to
International arbitration>

The Tribunal does not see how this statement Isndport to the Respondents’ objection, as it
contains no additional guidance as to what conestthe “same dispute” under the ECT or as a

matter of policy or practice in Mongolia.

The Tribunal therefore finds that the fork in thead provision of the ECT has not been
triggered.

WHETHER KHAN NETHERLANDS HAS COMPLIED WITH THE WAITNG PERIOD
REQUIREMENT OF ARTICLE 26(2) OF THE ECT

The Respondents object to the Tribunal’s jurisdictdn the ground that Khan Netherlands has
not respected the amicable dispute settlementnergants of Articles 26(1) and 26(2) of the
ECT.

Article 26(1) provides that disputes under the Tyéahall, if possible, be settled amicably.”
Article 26(2) further provides that if such dispaigannot be settled according to the provisions
of paragraph 1li.e., amicably, “within a period of three months frohetdate on which either
party to the dispute requested amicable settletném, investor may submit its dispute to

international arbitration.

The Tribunal is of the view that Khan Netherlandss fcomplied with the requirement to
attempt amicable resolution of the present dispyt¢ghe Letter to the Prime Minister, sent on
15 April 2010, almost nine months before the comreement of this arbitration, and by the
subsequent negotiation attempts made by seniaeoffiof Khan Canada and Khan Netherlands

during meetings with representatives of MonAtom Bfahgolia.

The Tribunal adopts a broad understanding of wbastitutes sufficient notice to trigger the
three month waiting period of Article 26(2) of theeaty, as the ECT does not contain any
explicit formal requirements for such purpose. @ei26(1) aims at encouraging good faith
negotiations between parties, without unduly lingtithe recourse to arbitration. Thus, in
making the amicable settlement request referreat tarticle 26(2) of the ECT, the investor
need only (i) describe the dispute in a manneicsefft to enable the other party to understand
what is being referred to, and (ii) manifest theideto seek an amicable resolution.
The Tribunal shares the views of the tribunahintg which stated:

A party can request amicable settlement of a déspithout identifying any ECT claims, and

an Investor may have good reason not to formulitiens at this stage, in order to avoid
taking a position or appearing to threaten theeSgarty with arbitration before bona fide

500 Exhibit RL-28.
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settlement discussions. The purpose of Article P6(fo provide for settlement discussions—
requires the avoidance of legal forms, and thelifaton of open communication. The
Investor must inform the State of the state of ieffanvolving disagreement, and request
amicable settlement. If the State considers thereinsufficient information to initiate
discussions then the good faith response is sitgpdo advise the Investor, and require more
detail. In other words, to initiate the type of ammmications envisaged by Article 26¢25.

In the present case, the Letter to the Prime Miniglescribed the history of the dispute at
length and in much the same way as it is desciiipdige Notice of Arbitration by which these
proceedings were commenced. This description was than sufficient to allow Mongolia to
understand what the dispute was about, and, imvtrds of theAmtotribunal, to “investigate
and take steps to resolve the dispdtéContrary to the Respondents’ assessment, the rfibu
considers that the tone of the letter is neithggtassive” nor “threatening.” In fact, the Letter
to the Prime Minister contains language expres#iegClaimants’ willingness to discuss the
issues raised by the letter, as well as an offeMhbyQuick to travel to Mongolia to meet the

Prime Minister in persorf’

The Respondents argue that the Letter to the Rvimister did not constitute sufficient notice
to trigger the three month waiting period of Ai6(2) because it was sent on the letterhead
of Khan Canada, signed by Mr. Quick, Khan Cana@E®©, and did not explicitly mention
Khan Netherlands, although it mentioned both Khamatla, its parent company, and Khan
Mongolia, its direct subsidiar}* However, the Tribunal considers that it was reabte for
Khan Canada, the ultimate shareholder of CAUC &edpiarent of both CAUC Holding and
Khan Mongolia, to write to the Prime Minister of Mgolia with respect to a dispute that
concerned both the Mining and Exploration Licengdsan Canada was the only party with an
interest in both licenses at once, and also the ety with the authority to reach an amicable
settlement on behalf of all the others. Had Moraybiéen able to reach agreement with Khan
Canada with regard to the grievances expresseleiétter to the Prime Minister, it would

also have eliminated the grounds for Khan Nethddadaims in this arbitration.

In addition, in the Tribunal’'s view, the Respondgietaim that the Claimants attempted to hide

the existence of Khan Netherlands is not bornéoguhe evidence’

Given that the Tribunal finds that Khan Netherlahds met the attempt at amicable settlement

requirement of Article 26, it becomes unnecessamddress the Parties’ arguments concerning

01 Exhibit CLA-64/RL-20,Amtq para. 57.

92 Reply, paras. 169-170, quoting Exhibit CLA-64/R0Q;Amtq para. 50.
93 Exhibit C-15, p. 5.

%4 Reply, paras. 180-182.

% See Exhibit C-4, Appendix D; Exhibit C-78.
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the jurisdictional or procedural nature of thisuiggment. Nor does the Tribunal need to decide
whether the requirement extends only to situatiotere amicable dispute settlement is

“possible,” as asserted by the Claimants.

WHETHER KHAN NETHERLANDS' CLAIMS ARE BARRED BY OPERTION OF
ARTICLE 17(1) OF THE ECT

The Tribunal now turns to the Respondents’ argurtieait the benefits of Part Il of the ECT
are denied to Khan Netherlands by operation ofchtl7(1), the denial of benefits clause of

the Treaty.

At the outset, it must be stated that in the Trédsnview, the Respondent’s argument cannot
affect the Tribunal’s jurisdiction over Khan Netlards’ claims under the ECT. The
introductory section of Article 17 of the ECT sgexs that it concerns the denial of advantages
of “this Part] that is, Part Ill of the Treaty, which is titletilnvestment Promotion and
Protection” and sets forth the substantive prabestihat each Contracting Party shall accord to
investors of other contracting parties. Article &bthe ECT, on which the Claimants rely to
establish the Tribunal's jurisdiction, is found Rart V, which is dedicated to “Dispute
Settlement.” Thus, on a reading of the ordinary mmeh of the terms of Article 17, this
provision can operate to deny Khan Netherlandsbeefit of the substantive protections it
would otherwise be entitled to under the Treaty,mt to deny it the advantage of arbitrating
its dispute with the Respondents before this Tbuhe question of the application of

Article 17 is therefore one for the merits, noigdiction.
The Tribunal’s views on this point concord with seaf the tribunals iN ukosandPlama®®®

Nevertheless, as the Parties have agreed to tneaguestion of the application or non-
application of Article 17(1) as a preliminary quesf®” and have extensively briefed the
Tribunal thereon, and as a finding that Article I)74pplies in the present case may spare the
Parties the cost and effort of making further valumas submissions concerning the merits of
Khan Netherlands’ claims under the Treaty, the dndd will render a definitive decision on

this question in this award.

The relevant section of Article 17 is reproducedease of reference:
Article 17

Non-Application of Part lll in Certain Circumstarsce

% Exhibit RL-22,Plama, paras. 146-151; Exhibit RL-2¥ukos para. 441.

97 Counter-memorial, para. 364, referring to ClaiteaResponse Memorial on Bifurcation, para. 44; titen
Transcript 187:4-12.
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Each Contracting Party reserves the right to dbayatlvantages of this Part to:

(1) a legal entity if citizens or nationals of arthstate own or control such entity and if that
entity has no substantial business activities @Ahea of the Contracting Party in which it is
organized . ..

The Claimants have conceded that the substantivéittans of Article 17(1) of the ECT — that
the legal entity invoking the protections of the TEGe owned or controlled by citizens or
nationals of a third state and that such legakyehtive no substantial business activities in the
place in which it is organized — are met in thespr#¢ case. It is uncontested that Khan
Netherlands is owned and controlled by Khan Canadantity incorporated in Canada, which
is a “third state” for purposes of Article 17(1)pdathat Khan Canada has no substantial
business activities in the Netherlands, the “Cantitng Party” in which it is organized. Hence,
Khan Netherlands is the kind of entity to whichiglg 17(1) could apply.

However, the Parties disagree as to whether Arfi¢ld) applies to Khan Netherlands in the
present case. This is a matter of interpretatiothefprovision. The Respondents appear to put
forward, without clearly distinguishing betweennihewo interpretations of Article 17(1). On
the one hand, the Respondents contend that Agit(&) operates as an automatic denial of
benefits by all Contracting Parties to all legalitess that satisfy the substantive conditions of
paragraph 1 of this Articl®® On the other hand, the Respondents seem to angtieinder
Article 17(1), a Contracting Party may at any tinmeluding after the commencement of the
arbitral proceedings, deny the benefits of Parbiithe Treaty to a legal entity that satisfies the
provision’s criterig™ It is plain that these two interpretations of Ak 17(1) are mutually
exclusive and the Tribunal will address each imtur the following, as if they had been

presented as alternative arguments.
Does Atrticle 17(1) of the ECT constitute an autaondénial of benefits?

The ECT is an international treaty. Its interprietatis governed by the rules of international
law expressed in Articles 31 and 32 of the VCLTtBParties have made arguments on this
basis. The Parties have also extensively referoedrbitral decisions that have previously
considered the interpretation of Article 17 of €T. While the Tribunal does not believe that
it is bound to follow the precedent of any priotek@nt arbitral decisions, the Tribunal

considers that it has a duty to take account afehiecisions, in the hope of contributing to the
formation of a consistent interpretation of the E€&ipable of enhancing the ability of investors

to predict the investment protections which they eapect to benefit from under the Treaty.

%8 Reply, para. 261; Hearing Transcript 74:17-75:9.

%9 Memorial, paras. 194, 235; see also Reply, f@itf: “Mongolia avails itself of its right under Aae 17(1)
to deny the advantages of Part Ill to Khan Nethmeitain this case.”
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In accordance with Article 31 of the VCLT, the Tuital seeks to interpret Article 17(1) “in
good faith in accordance with the ordinary meartimdpe given to the terms of the treaty in

their context and in light of its object and purgds

Article 17(1) of the ECT provides that the ContiagtParty “reserves the right” to deny the
benefits of Part Ill of the ECT. The ordinary meanbf the verb “to reserve” suggests that the
right to deny the benefits of the Treaty is bewegtby the Contracting Party, to be exercised in

the future’*®

Had Article 17 been intended to deny benefits mattcally, it could easily have
been phrased to do so. A formulation such as: ‘@dhentages of Part Il of the ECT shall be
denied to” would have made such meaning plain. Tass the Tribunal to conclude that the

Contracting Party’s right to deny the benefits aftRIl of the ECT must be exercised actively.

Article 1(7) of the ECT contains a broad definitioihwhat counts as an “Investor” for purposes
of the Treaty. If Article 17(1) were to provide fan automatic denial of benefits, it would
effectively create an exception to this broad d&din. Such exception would more logically be
found within the definition at Article 1(7) itself.

The interpretation that Article 17 requires an\aegxercise of the Contracting Party’s right to
deny the benefits of Part Il of the ECT is in lwéh the Treaty’s object and purpose. Article 2
of the ECT describes its purpose to establish galldamework in order to promote long-term
cooperation in the energy field, based on compl¢angies and mutual benefits.” The
provision of an option to deny the benefits of RHrbf the ECT furthers this goal of “long-
term cooperation,” as it creates an incentive io jbe Treaty for states with a variety of
policies with respect to legal entities that falthin the definition of Article 17(1). Thus, both
states that wish to attract the investment of daghl entities, and those that do not wish to
extend investment protections to such entities,eamuraged to become Contracting Parties.
The expression “mutual benefits” of Article 2 oktECT refers to the receipt of a benefit by

each Contracting Party, but does not imply thahsenefits must be coextensive.

Both thePlama and Yukostribunals,faced with precisely the same question of whether t
Contracting Party must actively exercise its rightler Article 17(1) of the ECT, answered in

the affirmative.

Concerning the manner in which the host statelstngay be exercised, the Tribunal concurs
with the Plamatribunalin that:
[tihe exercise [of the Contracting State’s rightieny benefits under Article 17(1) of the ECT]

would necessarily be associated with publicity treo notice so as to become reasonably
available to investors and their advisers. To #nd, a general declaration in a Contracting

10 Exhibit CLA-129, Macmillan English Dictionary, Meition of the phrase “reserve the right to do
something”: “to keep the right to do somethingatifater think it necessary.”

90



424,

(ii)

425.

426.

427.

428.

PCA Case No. 2011-09
Decision on Jurisdiction

State’s official gazette could suffice; or a statyt provision in a Contracting State’s

investment or other laws; or even an exchangett#riewith a particular investor or class of
investors. Given that in practice an investor nadistinguish between Contracting States with
different state practices, it is not unreasonabléngpractical to interpret Article 17(1) as

requiring that a Contracting State must exerciseight before applying it to an investor and
be seen to have done.¥%

Once it is found that the Article 17(1) right mims actively exercised, the question arises of
whether in the present case Mongolia has in faetaesed its right. While Mongolia does not
clearly point to a moment when it exercised ithtigp deny the benefits of Part Il of the
Treaty to Khan Netherlands, the Tribunal accepgsitfiplication of Mongolia’s argument that
in raising this objection to the Tribunal’'s jurisdon, Mongolia is in fact exercising its right
under Article 17(1). The question then remains tfetlier the Article 17(1) right may be
effectively exercised toward a particular invessfiter the investor in question commences

international arbitration against the host state.

Whether the Contracting Party’s right to deny bésefinder Article 17 of the ECT may be

exercised after commencement of the arbitration

In the Tribunal’s view, this question of interpri@a is not solved by reference to the terms of
Article 17(1). It is therefore necessary to invgate with particular attention the “object and

purpose” of the Treaty.

The Treaty seeks to create a predictable legaldwanrk for investments in the energy field.
This predictability materializes only if investaran know in advance whether they are entitled
to the protections of the Treaty. If an investoctsas Khan Netherlands, who falls within the
definition of “Investor” at Article 1(7) of the Tedy and is therefore entitled to the Treaty’s
protections in principle, could be denied the berafthe Treaty at any moment after it has
invested in the host country, it would find itselfa highly unpredictable situation. This lack of
certainty would impede the investor’s ability tcaiate whether or not to make an investment

in any particular state. This would be contraryhi® Treaty’s object and purpose.

In contrast, an obligation for contracting partieexercise their Article 17 right in time to give
adequate notice to investors would be consistetih wie obligation of host states under

Article 10(1) of the Treaty to create “transpareoditions” for investments.
In this respect thPlamatribunal stated as follows:

The covered investor enjoys the advantages ofIRamless the host state exercises its right
under Article 17(1) ECT; and a putative coveredestor has legitimate expectations of such
advantages until that right's exercise. A putaiiveestor therefore requires reasonable notice
before making any investment in the host state kératr not that host state has exercised its
rights under Article 17(1) ECT. At that stage, fhatative investor can so plan its business

1 Exhibit RL-22,Plama para. 157.
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affairs to come within or without the criteria teespecified, as it chooses. It can also plan not

to make any investment at all or to make it else@hAfter an investment is made in the host

state the “hostage-factor” is introduced; the cedeinvestor’s choices are accordingly more

limited; and the investor is correspondingly motgnerable to the host state’s exercise of its

right under Article 17(1) ECT. At this time, theoe¢, the covered investor needs at least the

same protection as it enjoyed as a putative invesite to plan its investment. The ECT’s

express “purpose” under Article 2 ECT is . . . igditdifficult to see how any retrospective

effect is consistent with this “long-term” purpo%é

429. 1t is difficult to imagine that any Contracting Barwhatever its general policy regarding

mailbox companies, would refrain from exercisingright to deny the substantive protections
of the ECT to an investor who has already commemebitiration and is claiming a substantial
sum of money. A good faith interpretation does mparmit the Tribunal to choose a
construction of Article 17 that would allow hosatgs to lure investors by ostensibly extending
to them the protections of the ECT, to then demgéhprotections when the investor attempts to

invoke them in international arbitration.

430. The Respondents invoke tlretrobart and Amto decisions to assert that there is no settled
interpretation of Article 17(1 3 However, in the Tribunal's viewPetrobartandAmtodo not
conflict with its interpretation of this provisiofihe Amtotribunal considered that Article 17(1)
requires the active exercise of the ContractingyRaright, stating, among other, that the
investor falling within the definition of Article (1) has “adefeasible rightto investment
protection under the ECT, because the host Stateedhvestment hake power to divesthe
investor of his right and referring to the “potaifitiexclusion of the investor from ECT
investment protectioft* The Amtotribunal then found it unnecessary to addressjtiestion of
when the Contracting Party must exercise its AgtitY right, as in any event the claimant in
that case did not satisfy the substantive critefidArticle 17(1). For the same reason, the
Petrobarttribunal did not address the question of integtien of Article 17(1)"°

431. For the above reasons, the Tribunal finds thatcheti7(1) of the ECT does not operate in the

present case to bar Khan Netherlands from involtiegorotections of the ECT.

I THE TRIBUNAL’S JURISDICTION OVER THE CLAIMANTS’ CLAMS UNDER THE
FOREIGN INVESTMENT LAW

432. The only question left for determination by thebUmal is whether it has jurisdiction over

Khan’s claim that the Respondents have breacheBdregn Investment Law.

433. Article 25 of the Foreign Investment Law provides:

*12 Exhibit RL-22,Plama, para. 161.

13 Memorial, paras. 199-200, 205-112.

*14 Exhibit CLA-64/RL-20,Amtq para. 61 (emphasis added).
*15 Exhibit CLA-101/RL-23 Petrobart paras. 344-348.
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Settlement of Disputes

Disputes between foreign investors and Mongoliavestors as well as between foreign
investors and Mongolian legal or natural personshenmatters relating to foreign investment
and the operations of the foreign invested busiessisy shall be resolved in the Courts of
Mongolia unless provided otherwise by internaticimehties to which Mongolia is a party or
by any contract between the parties.

In the Tribunal's view, the Respondents incorreetiyphasize this provision’s reference to the
courts of Mongolia. Article 25 does not preclude tsubmission of breach of the Foreign
Investment Law claims to international arbitrati@n the contrary, Article 25 authorizes the
resolution of disputes concerning foreign investimanm international arbitration where a

relevant treaty or contract provides for this metbbdispute resolution.

However, Article 25 does not constitute an independasis for a recourse to arbitration.
Rather, it refers to relevant treaties and cordratcordingly, in order for the Tribunal to have
jurisdiction over Khan’s claims of breach of prawiss of the Foreign Investment Law, these
claims must fall within the scope of the relevariiitaation clauses, namely, Article 12 of the
Founding Agreement and Article 26 of the ECT.

The Tribunal finds that Khan Canada’s and CAUC kgt Foreign Investment Law claims
fall within the broad scope of Article 12 of thedraling Agreement, as they, like the breach of
fiduciary duty and international obligations claimiscussed in section D(ii) and (iii) of the
Tribunal’'s analysis, arise out the relationshipwesin the Parties defined by the Founding

Agreement.

Phrased less broadly than Article 12 of the Foumdhgreement, Article 26 of the ECT
provides only for the resolution of disputes thadricern an alleged breach of an obligation of
[a Contracting Party] under Part IlI” of the ECThi$ formulation cannot encompass disputes
arising out of the breach of other legal instruregstich as the Foreign Investment Law. The
Claimants, however, invoke Article 10(1) of the E@T bring Khan Netherlands’ Foreign
Investment Law claims within the scope of Article & the ECT. The last sentence of Article

10(1) of the ECT, the Treaty’s so-called “umbrelfabvision, reads as follows:

Each Contracting Party shall observe any obligatibhas entered into with an Investor or an
Investment of an Investor of any other Contractagty.
The Claimants submit that the terms “any obligatfoencompass the statutory obligations of
the host state and in this case, Mongolia’s ohiligat under the Foreign Investment La\W.
Given the ordinary meaning of the term “any” ane flact that the Respondents have not

submitted any arguments or authorities to the aoytrthe Tribunal accepts the Claimants’

*18 Counter-memorial, para. 446, n. 564.
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interpretation of Article 10(1) of the ECT. It folvs that a breach by Mongolia of any
obligations it may have under the Foreign Investmeaw would constitute a breach of the
provisions of Part Ill of the Treaty. Consequentlye Tribunal finds that it has jurisdiction

under the ECT over Khan Netherlands’ Foreign Invesit Law claims

VIIl. DECISION
439. For all the reasons stated above, and rejectirgpatientions to the contrary, the Tribunal:
(@) DISMISSES all of the Respondents’ objections tdsfliction;

(b) FINDS jurisdiction over all of the Claimants’ clasnunder the Founding Agreement

and the Energy Charter Treaty; and

(© RESERVES for subsequent determination all questbomeerning the merits, and all
questions relating to the costs of and incidergathie jurisdictional phase of these

proceedings, including the Parties’ costs of legpfesentation.

Paris, France
Date: 25 July 2012

Dr. Bernard Hanotiau Maitre L.Yves Fortier, CC, OC, QC

4

Mr. David A.R.Williams, QC
Presiding Arbitrator
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